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East’n District. 

EASTERN DISTRICT, FEBRUARY TERM, 1819. February, 1819. 
Sy id 
pe Moreax 


vs. 


MORGAN vs. LIVINGSTON & AL. an ee: 


Appeat from the court of the first district. “7 


river,” prima 





facie, designate 


Moreau, for the plaintiff. -In the year 1789, % riparious es- 
Bertrand Gravier sold to J. B. Poeyfarré, under. ae vendsis 


whom the plaintiff and appellant claims, a piece of paleo es a 


land, then a part of a plantation, near the city of 4 agg 
New- Orleans, on which the faubourg St. Mary bank of the ri- 

ver, and conse. 
now stands. quently the bat. 


The deed expresses that the piece of land has (yr oje 


so many feet of front to the river, and so many Defore the es- 


in depth according to a plan which had been made cheweante 
by a surveyor a few days before the sale. does not pre- 3 

4 P — t this, 3 
The witnesses produced by the plaintiff depose the owner of the z 
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‘ en sane that there did not exist any batture, at the time 
www Of the sale, in front of this piece of land : and itis 
— likewise in proof that the plaintiff and those under 

reeeres, WHOM he claims, did repair during a number of 

TI after the sale, the road and levee, in front, ! 

to repair it,and A few years ago, the defendants took possession |; 

the soil of it is 

at hisrisk. and began to exercise acts of ownership on the | 
portion of the batture, which has been successive- | 
ly formed in front of the premises, under what {]) | 
title does not appear, for when the plaintiff has / 
brought his action againstthem, they rely solelyon | | 1 
their possession of one year and one day, without 
producing any title. The plaintiff has shewn his 
own, and the defendants have contended, that 
the sale of Gravier to Poeyfarré did not include 
the batture in front of the land sold. _ 3 

1. Because the sale was made, ad mensuram 
and by certain dimensions and limits. 

2. Because it was made according to a plan, 
which indicated a basis, or boundary of the land 
sold, on the road. 

3. Because there existed a royal road between 
the land sold and the batture in front of it. 

4. Because, if the batture was not included in 
the land sold to Poeyfarré, the owner of it is the 
riparious owner. 

5. Because, supposing that the words face 

- au fleuve, gave to Poeyfarré the property of the 7 

' batture, this property was not transferred tohis | - 
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vendee, as his sale does not express that the land Fas ais 
is face au fleuve. ae 


Mane 


























Before I enter on the discussion of these seve. Livrxostox 
| ral points, it is proper to remind this court, that — 
a cause was determined in the late supreme court 
of the territory of Orleans, depending on the 
questions now raised by the plaintiff, viz. John 
Gravier vs. the Mayor &c. of New-Orieans. 

In it, John Gravier found himself precisely in 
the situation, in which the present plaintiff is. 
The city pretended that he had no right to the 
batture in front of the faubourg St. Mary, because 
Pradel, the vendor of Bertrand Gravier, the an- 
eestor of John Gravier, had bought a measured 
and limited estate, bounded by the highway ; a 
circumstance which excluded the vendee from 
the batture, according to the laws of France. 2 
Am. Law Journal, 300. 

Indeed it is to be remarked that, when the 
king confiscated the estate of the Jesuits, the 
superior council of the province of Louisiana 
ordered that the property of the Jesuits, in it, 
should be sold, and accordingly, Mr. d’ Abbadie, 
3} the commissary-ordonateur, caused their pro- 
| perty to be ascertained and surveyed by Deve- 
} gin, the surveyor general, who began his 
7 operations on the 14th of July, 1763, by which 
} ~ it appeared that the plantation of the Jesuits had 
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thirty three and one third arpens and six toises, 
in front, instead of thirty-two, as expressed ij 
original deeds, drawing the front line at the dis. 
tance of six toises and five feet from the middle 
of the levee, and consequently in the highway,, 
In a second operation, of the 14th of November 
of the same year, Devezin rectified his front 
line, finding it to be thirty-two arpens in length, 
He next divided the plantation in six lots for the 
convenience of the purchasers. The process ver. 
bal of adjudication shews that these lots were 
sold with the extent of front, given them by De. 
vezin, with a depth of fifty arpens. 2 4m. Law 
Journal, 343. | 
It seems then that it would be correct to say 
that Pradel, B. Gravier’s vendor, having purchass 
ed a lot of seven arpens in front, and fifty in 
depth, beginning at a post placed at the distance 
of six toises and five feet from the middle of the 
levee and inside of the highway, which existed 
then, according to the plan to which the survey. 
or refers, at the end of his process verbal of the 
14th of July, 1763, had no right to the batture 
along the highway, since he had purchased a 
measured and limited estate, separated from the 
batture, by the highway, not included in his deed. 
It will be seen by and by, how successfully the 
counsel of B. Gravier, one of the present defend? 
ants, repelled this objection. We cannot us¢ 
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better arguments than his own, when he is pleas- 
ed to support the opposite side of the question : 
and we do so with the greater confidence when 
we consider that the principles which he there 
eontended for, received the sanction of the ‘supe- 
rior court. 


The first objection seems to recognise the ge- 
) neral principles on which we rely, viz : 

1. That the alluvion is only an accessory of 
the soil to which it is united. # 6, 2, 11, § 7, 
1 Hulot, 473. 

2. That, as an accessory, the alluvion ought to 
follow its principal, unless there be a convention 
directing the contrary. Jb. 34, 2, 19, § 13,5 Hu- 
lot, 28. . . 

3. That as an accessory, it belongs to the pur- 
chaser or donee of the principal estate. /f 30, 
1, 24§ 2, 4 Hulot, 310, id. 7,1,94 4, 1 Hulot, 
479, Partida 5, 28,2 Febrero, Contratos, 7 § 1, 
a. 35. . 

These authorities being indisputable, the coun- 
1 __ sel for the defendants, in the district court, seem- 
|. ed to admit the consequences drawn from them 

in this cause, on general principles ; but he con- 
} tended that a distinction ought to be made, in 
‘| the present case, as Poeyfarré, under whom the 
plaintiff claims, purchased a measured and limit- 
ed estate, bounded. on all sides by limits, which 
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excluded him from the batture, in front of thé 
premises, which cannot be considered as an acs 
cessory or a part thereof. It is to be admitted, that 
this doctrine of limited and measured estate, is 
the principal point in this case, and if we succeed 
in shewing that, according to our laws, it does 
not exclude the right of alluvion, the cause must 
be determined in our favor. We will attempt it, 

It is first proper to remark, that in order that 
the defendants might have the full benefit of this 


doctrine, it should have been proven, that, at the | 


time of the sale to Poeyfarré, there existed a bats 


ture already formed, in front of the land which he \ oe 


purchased. Our witnesses have, however, provs 
ed the contrary, in the most positive manner, and 
as it is not easy to shew how the figure of this 
batture, traced by a surveyor, on a plan made at 
the will of a draftsman, who might have intended 
thereby to describe an incipient batture, a rise 


of the bottom of the river, which has since be- “Ff 


come a continuation of the batture, which, at the 
formation of the plan of the faubourg St. Mary, 
existed before the greatest part of it, but not be. 
fore the land purchased by Poeyfarré, in the low- 
est extremity of the faubourg ;_ since this incipi« 
ent batture, was even at the time of the lowest 
water covered by it, so as to allow vessels, at all 
seasons of the year, to moor close to the. levee, 
and could not be considered as susceptible of ab. 
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solute and private ownership. 
fiver in this place ‘has risen to the height, ‘at 
which it ceased to be consideréd as a portion‘of 
the bed of the fiver, and began to be a high 
ground, susceptible ef distinct and absolute Own- 
ership, since the sale to Poeyfarré, it is eléar, that 
this increase ought to belong to him or his;ven- 
dees, by yirtue of thé clause.in his deed} in which 
Gravier sells to him all the rights, uses and ser- 


Fy 


If the soil of the Hast» Diswiet | 
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vitudes, appertaining to the premises; whieh in- 


. cludes the vendor’s right to a batture, which 


might arise in front of the land sold, 
No limit is given in Poeyfarré’s deed, to the 


|. land sold, on the side of the river: it being 


simply said that*it was sold faee au flewve, . 
{)\) fronting the river, which implies that on that side 


) the land was to have no other boundary than the 


river. Such was the reasoning of one of the 
present defendants, when, as counsel of J. 
Gravier, it was said in opposition to him, that 
Pradel had bought a measured and limited tract 
of seven arpens in front, joining the fortifications 
ef the city, with fifty arpens in depth, without 
even its being said front to the river,.2 Am. Lew 


a Journ. 349, Exam. of the title of the United 


States to the batture. Id: 307 and 308, 6 Id. 10, 12. 
The court will be surprised to find that this 
gentleman, who then made such a powerful, use 


‘| of the words face ax y anadaiaenerte oie 
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beets Disa a be-found in the deed of adjudication to Pradel, 
wer~w =cut only in Devezin’s proces verbal, in, which 
Monsax the lands of the Jesuits are mentioned) in order: 
vs. 

laviseeron to.agsert the right of extending his lines to the 
- river, altho’ the ‘estate was bounded by the high. , 
way, seeks to establish a different construction |  , 

of a like clause in Poeyfarré’s deed, in which the 
words fate au fleuve are inserted. ea 

The counsel ought to have remembered that 
the superior court, yielding to his reasoning, the _ 

very same which we.arenow using, declared that » 
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it considered Pradel’s land as bounded by the 4 |: 

river; altho’ it was sold by certain limits and: #5 

bounded by the highway. ee i 
We know that whatever may have been the: co I 





decision of the territorial superior court, its Hel 
authority willnot be conclusive, in the present /}) 


case, should:the: court, think that the doctrine of v 
limited fields is applicable to the sale to Poey- a 
farré, which is expressed in more’ favourable di 
terms than the adjudication to Pradel. . We will — a 


therefore endeavour to shew that this doctrine ; | | 
does not militate against his right, and that of — 
his vendees, toa batture, which may have arisew _ m 


before the land which he purchased. _ - % hi 

Pradel’s adjudication took place, while this. We re 
country was under the domination and laws of Wf 4, 
France, which then, and till the late revolution, 4 me of 


recognised the Roman maxim in agris limitatis 
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je alluvionis locum non habere constat : idque alg Dose 
Divus Pius constitiit. 41, 1, 16, 6 Hulot, 269, 4 aw 
| Brillon’s dict. #81; 1 Bye uyers oneyes 288, verbo ~~ 

Alluvion. (°° Livnrestos! 

But this doctrine ‘was fever admitted in: Spin; 
where neither the king nor the lord everdisput- 
ed the right of alluvion to the riparious owner,. 

* The wisest and most enlightened interpreters 
_ of the Roman Jaw have always considered the 
law in agris limitatis as derogatory from the com- 

| mon right of.the subject, and have restrained it 
- “to conquered lands, divided among the soldiers 

*y bc by“artificial boundaries. 4 Brilion’s dict. 280. ; 

a It is not otherwise understood in’ Spain. °15 

: * Rodriguez’ s Digest, 21. 

| : || The doctrine of limited fields cannot then | 
‘|| avail ‘thé defendants : ‘and the sale to Poeyfarré 

‘| ought to’ be regulated by the*principles of the 

} common law: and the batture’ ought to be consi- - 
dered, since it was forgied”: ePwards, as an 

a poecaeny of the land which he p sha: 











1] The second objection, viz. that ‘the sale was 

-/}, made according toa plan, which indicated the 

‘| highway, as the boundary of the land sold, seems 

repelled by what I have just observed. | For, if ‘ 
the boundaries given to a riparious estate, do not : 
affect the right of the owner to the alluvion’ ac- 

cruing before it, when there is no express con- 
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vention on this point, it matters but little whe. 
ther these" boundaries be established by the deed 
or by a plan to which it refers. _ 

We refer the court on this head, to the argu., 
ments of the counsel of John Gravier, in the case 
of the’corporation: where it was agreed that the 
land*sold to Pradel was limited on all sides, and 


particularly on that facing the river, where it has nF 


the highway for its. peendnrys 4 
The highway which..existed, between the land 
sold to Poeyfarré and the batture, if it thea I 
existed before it, is no obstacle to his right, nor “i 
to that of his vendees to the batture. ’ 
According to the Spanish law, the existence a” 
a highway has never been considered as an ob- 
stacle to the right of the owner of the principal. af 
estate, to an accessory of such an estate, on the 


opposite side of the highway. 2 Febrero, Cognit ll | 
tratos, 74 1.m. 35. Why then should it be ag 7 
obstacle to.a right of alluvion, which is only an. | 

accessory of the riparious estate? If this wasthe | |. 


case, what would become of the battures formed 
before the vacant lands of the United States, af 


terwards sold with a boundary on the highway,’ | : 
which lies along the river ? Would they be the, 9 
property of the United States, or of the state of | : 
Louisiana, the owner of the highway? This “| 


would-be contrary to the principle of our laws, 
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which gives the alluvion to the owner of the ripa- East’ pany 4 
fious estate, as an indemnity for the riskand ex. wvrws | 
nce which the vicinity of the river creates. © Se 
We see that in the Spanish law, the existence Lavoro _ 
of a highway is not stated as ‘an obstacle tothe’ } 
' tight of property which riparious owners have’ in 
the bank of the river before their estates. Part. 
3, 28, 68 7. 
* The rule must be the same, in regard to ‘the 
alluvion : since the property which the law gives 
ta the riparious owner is grounded on the same 
} principle of equity. 
Hl 7 It is to be added, that Poeyfarré, by his purchase, 
- |. having incurred all the expences and chargesto | 
“) Which B. Gravier, his vendor, was liable (as the 
}_ obligation of keeping up the levee, repairing the 
4) road and supplying the soil covered’by them, in 
| case’of its being carried away ‘by the stream) it 
} cannot be reasonably supposed, that the’ intention 
4 ofthe parties was, that he should be without the 
only advantage, which balances these expences 
_ 4. and charges—that he should take upon himself, 
’ | _ allthe burdens, and his vendor retain all thead-. 
| vantages, of a riparious owner. 





- 'There’cannot be any‘reason to say, that Poey- 
@ farré did not acquire the batture, as no mention 
is made of it in his deed. We have shown that it 
passed as anaccessory. Att the time of the sale, 
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5 omer $ it did not exist as an object of absolute property,’ b 
wow thereforeB. Gravier did not retain it. Along; n 
Meese, Gry point, on each side of the river, the law re. i 

nent cognises a riparious owner, who, as he is the in. v 
dividual who first suffers by. the encroachment u 
or inundation of the river, isthe one who bene. h 
fits by its recess or by any addition of soil made, fe 
In this country, particularly, this riparious owner |, £ 
is the person on whom the law imposes the burs | 





den of repairing both the road and the levee, and | fl 
the obligation of ‘supplying the ground which |] ti 


these objects cover, in case either or both be care | 
ried by the stream. Now, after the sale from B, © | a 
Gravier to Poeyfarré, there was not a foot of » a 
ground retained by Gravier, between the land ach fue? 
quired by Poeyfarré and the river. Gravier then ] - 
was no longer the riparious owner. He could’ | ee 
by no possibility receive any injury from the rié | o 


ver, nor any land of his between Poeyfarré andthe. fi 
river.. His obligation to repair the road and the, =} 
levee passed to Poeyfarré, and the record shews’ 


that the latter did actually repair the road and’ 2) 
levee. -Had these objects been carried.away by | P 
the stream, Poeyfatré, mot’ Gravier, would havé | ®@ 
been the loser. How can it be then contended / | Ie 
that the latter continued to be the riparious owner? - * 
e) 

If it be admitted, that Poeyfarré, having: 7 Ww 

| ve 





purchased face au fleuve, front to the river, 


a 
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became entitled to the alluvion or batture, which Bast’w District ma 
might afterwards be formed before the land, it o-wws 
is clear, that he transmitted the same right to his wer 
yendee, although the words face au fleuve Benot an 
used in his deed. For he made no reservation’; 

he sold a certain quantity of ground of so:many 

feet in width, part of what he had purchased from 

B. Gravier. His vendee became, as he himself 


was before the sale, the riparious owner,; because 
} 

























there was not of a single foot of ground, suscep- 
tible of private ownership between him and the 
river, from which he was separated by the road 
} and levee only—both of which were. burthen- 
some appendages of the land which he had pur- 
*)* chased, accessories of it, and as such necessari- 

7 ly passing with the principal estate, without. be- 
1} ing mentioned expressly, or even by reference 

_ or implication, ynder the expression face au. 
fleuve, front tothe river, or any other. 





_ Livingston, for the defendants. Prior to the 
2ist of April, 1788, Bertrand Gravier was the 
proprietor of a plantation bounded on the Missis- 
sippi, above and adjoining the city of New-Or- 
leans. The public road from the city, then ran 
across the front of this plantation, as it now runs ; 
@ except, that, at that period, it was only 36 feet 
‘} wide, from the banquette or footway ‘to the le. 
} vee, And at that period, a considerable increase 
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of the land, between the levee and the river; 


had taken place by: alluvion, which has beeg © 


somewhat augmented by the same means since, 

4Qfi the day |ast mentioned, the 21st of April, 
1788, Bertrand Gravier caused a plan to be made 
by the surveyor general of the province, for the 
division of a part of his plantation into town lots 
of the usual size. On this map, a range of lots 
is laid out, the front lines of which coincide with 


the margin of the road, in its whole extent across | 


the land of Gravier. ° 

At the time of making this distribution into 
lots, there was a parcel of land inclosed by a fence, 
in the form of a trapezium; which, on the plan, 


is marked as lot no. 7, and by anote of refer 


ence in the margin of the plan, is designated as 
to be sold in the manner in which it is incloseds. 
The front line of this, as well as-those of the 


other lots, coincides with the margin of the road, ‘ 7 


but none of them encroach upon or go beyond it, 
either by a prolongation of the side lines, or by 
the position of the front line. 


Between these lots and the river, was first ims : 
mediately in their front, the public road; then — 
the levee, and lastly, the ground which had been 


added by alluvion to that on which the levee 
stood. 2 





so a osc 
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ees. 


This was the situation of the property when P 


J. B. Poeyfarré entered into negociation for the 
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9h of February, 1789, a survey of it'is.made at’ 
his (Poeyfarré’s) request, by the same surveyor 
general Trudeau, who made the first plan of dis. 
tribution ; (a plan and process verbal of which 
survey is made and signed by the surveyor gene- 
ral) on which plan, the front, side and rear lines 
are laid down and measured ; and the contents of 
the figure in square toises, feet and inches, are gi- 
yen. And by the process verbal the lot is de- 
scribed as bounded in front by the public road, 
and that road, the levee and batture, or alluvial 
land are all designated and laid down, as lying 
between the trapezium and the river. 


On the 27th of the same month of February, 
the act of sale is passed before a notary, by which 


_ Gravier sells to Poeyfarré, a piece of land form- 


ing a trapezium, situate without the Chapitoulas 
gate, composed of 415 feet of land, of front to 
the river—188 feet in depth on the side of the 
city—411 feet 4 inches on the side of the garden 
of the seller—and by the upper side, 229 feet 8 
inches. The whole forms 2386 toises, 4 feet and 
6 inches of superficies ; as appears (como lo ma- 
nifesta) by the plan of Don Carlos Trudeau, 


| public surveyor, dated the 9th instant, which the 
| parties have signed and which remains in the 


power of the purchaser, together with all the in. 
VoL. vis 


purchase of this snenaeiiiie of land : And on the Basta District 
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| Eatin District. gresses, egresses, rights, usages and services theres 
~~ = unto belonging. 
— Poeyfarré, being by virtue of this conveyance, 
Leveresror the proprietor of this trapezium, on the thirtieth 
day of October, in the same year, sells to Pierre 
Bailly, a part thereof, which in the act is thus de. 
scribed : 
“A lot of mine, situated out of the city of New. 
Orleans, composed of 70 feet in front, and 180 in 
depth, the whole forms in conformity with the 
figurative plan of Don C. Trudeau, surveyor ge. 
neral of this city, bounded on one side by a Jot of 
the vendor, and on the other by land of D. Ber. 


traud Gravier.” “ 
year 1816, as he himself had purchasedsit, to the 


action to recover the land lying between the le. 
vee and the river, in front of this lot; and hé 
grounds his right on’one of two positions. 

1. That he is the owner of the soil to the wa. 
ter’s edge, by virtue of the conveyances above 
recited. 

2. That although the principal lot conveyed te 
him, should not extend to the water’s edge, he is 
yet entitled to the land in front, as an <n 
or appurtenance to it. 

To make out the first position, two things are 
necessary for the plaintiff. First, to shew that 


This last mentioned lot, Pierre Bailly sold in the © 


plaintiff; who, -the following year, brought this 
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to P. Bailly ; for I admit, that P. Bailly, convey- 


ed all his right to the plaintiff, as far as he could Lavrronrex 


cg it, being out of possession. 


» The principal question is:on the construction 


of Gravier’s deed. Does this give the river or 
does it give any other object or lise, asa boundary? 
To prove that the trapezium extended to the 
river, from the words of this deed in their com- 
mon acceptation, or from the plan to which it re- 
fers, would have been a hopeless task. ‘The ex- 
pression 415 feet of front to the river, would 
no more give a right to go to the river, than the 
expression front to the north, would extend the 
land to the pole; or (to come nearer. the case) 
than the expression in the same deed 188 
feet in depth on the side of the city, (del lado 
de la ciudad,) would extend that side to the 
bounds of the city. Indeed, this expression 
would be much mure favorable for carrying it to 
the boundaries of the city, than the words 
frente al rio, would to the river. For let us 
suppose, that this trapezium had changed its 
front, that the garden or other land, lay between 
itand the road; and that the side next to the 
city bordered on a street, and became the front. 

_ The expression would still be the same, only 
substituting city for river. And instead of dei 


the conveyance to Poeyfarré, bounded him -on East's District. 3 
the water.— Secondly, that he gave this boundary wens 
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ciudad, Will it be seriously contended, that this) 
would carry the grantee 300 feet out of the trapes 
zium, to the bounds of the city? Yet, where is 
the distinction between the two cases ? 

There is an essential difference, between the” 
expressions front or fronting to, and /front. 
ing upon. The market-house fronts the maga. 
zine, on the other side of the river: but it fronts 
upon the levee, on this side. The Cathedral: 
fronts the public square and the river; but it 
fronts upon Chartres street. The expression then 
JSront or front to, only means the exposure, the 
direction of that boundary of a lot or house, in 
which is the principal entrance. How many 
houses, lots and farms, on the heights around 
the harbour of New-York or Naples; front those 
delightful bays, which are yet miles distant from 
the water ? 


‘. To exemplify this more strongly, let us takea 


diagram of the part of the plantation, that was dis 
vided in 1788 into streets, according to the plan 
of L. Trudeau. , 

Suppose the trapezium sold had been situate 
on the right hand side, (going up the river) of 
Camp street ; and that no other street had been 
laid out between it and the river. Would the 
words Srente al rio, have carried the proprie- 
tor to the river? The plaintiff must answer yes 
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or no; if he says yes! then he supposes that Fast’n gen : 


Gravier, when by the express words of his deed 
he conveys a piece of land, limited by certain pre- 
cise lines, which contain and aré said in the deed 
to contain 2386 toises, 4 feet and 6 inches square 
measure, shall be intended by implication to have 
given four times the length of lateral line that 


he has expressed, and consequently to have con- . 
veyed four times the number of square toises 


which the deed says he conveys. If this should 
be found, asI presume it would, rather too vio- 
lent a construction even for the plaintiff, he must 
then answer, no! The expression would not in 
that case, carry to the river’s edge; and then he 
must either give up this part of his argument, or 
discover some distinguishing feature, between 
the actual case, and the one I suppose—and this, 
I think, it will be difficult to find—if he says that 
he would not go to the river in the supposed case, 
because there was a quantity of land unconveyed, 
lying between him and the river, I answer, and I 
think I answer conclusively, by saying that the 
same thing exists in the real case. That there is 
first, the road which, according to law. finally set. 
tled by this court, belongs to the public.—/Se- 
condly, the levee of which the use is in the pub- 
lic, but the property in the original owner of the 
soil.— Thirdly, the batture, which being formed 
prior to the sale, became an integral part of the 
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Bastin Districy, farm, and was as much the property of the vene 
ry, 1819. 
wrw dor, as the parcels of land which in the supposed’ 
Momesx case lie between the trapezium and the road,’ 
Tavzraerox Should he reply to me, that this road, levee and 
batture, in the real ease form no impediment, be. 
cause they were conveyed by his deed, I have 
surely a right to declare, that so-evident a petitio, 
principii should not be received as argument, 
Indeed, how would it ever be possible to escape: 
' from the circle, “‘ it forms no impediment to my 
‘going to the river, because it is conveyed by 
‘‘my deed.——And it is conveyed because it forms 
‘no impediment.” 

I think, I have heard another distinction ; but 
though much relied on, I hesitate whether 
should occupy the time of the court in answers 
ing it. “« 

The intervening objects, to wit: the road, the 
levee, and the batture then existing, it is said 
formed no impediment to the extension of the 
lines of Poeyfarré’s lot to the river, because they 
were not possessed or improved, and were of étri- 
fling extent. And they had no assignable value, 
says the petition, with a perspicuity that defies 
elucidation. But I apprehend that none of these 
objections will, in point of fact, apply to the road; 
it is possessed and improved by the public, who 
have the right of way : it has the usual extent. Its 

value is certainly very great to those who trave} 


























































OF THE STATE OF LOUISIANA. 








; Bast’n District, 
on it and to the state. But whether that value be Aires i 


assignable or not, I must leave to those who un- 
derstand the term to decide.—The same obser- 
vations will apply in part to the levee, of which 
the public have the use. And as to the soil of 
the levee which was retained by Gravier, (be- 
cause he did not sell it) and the soil of the bat- 
ture, I apprehend, that the fact of their being 
possessed or improved, or the circumstances of 
their extent or value can have very little influ. 
ence on the decision of this question. Did they 
exist ? is the only inquiry. If they existed they 
formed a bar to the grantee’s extension to the 
river: whether possessed or derelict they must 
have been owned. There is no derelict proper- 
ty of that description ; every inch of land in. the 
state has its owner: and whoever was that owner, 
, his property intervened between the lands con- 
veyed and the river ; and of course, no words de- 
signating the exposure of the front of those lands 
could deprive the owner of his property. 

Thus, I think, I have proved that the words 
frente al rio, or front to the river, would not 
in their common acceptation carry the plaintiff’s 
grant to the water’s edge. 

Anticipating the force of these arguments, the 
plaintiff has, by parol proof, attempted to give a 
signification to these words, different from their 
general import, 
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East’ ren A To the introduction of this species of proof 
wer~ we excepted on two grounds : first, because the 
Monesx — words were clear and unequivocal, and that pa. 
Livestox rol proof shall not be admitted to explain them: 

iia Civ. Code, 310; art. 242. Secondly, that the proof 
offered on their construction of it went to contra. 
dict the words of the deed, and the plan which 
we will shew to be a part of it; the deed and the 
plan giving the road, the parol proof (as they con, 
strue it) the river, as the boundary.—The court 
overruled these objections and heard the testi+ 
mony. | 

Let us examine it..—It consists of the testimo- 
ny of three surveyors—in substance they agree 
in these points. 

1. That when lands, situated on the river 
were granted by the French or the Spanish 
government ; the words face au fleuve, frente 
al rio, or face alone were used to designate 
the boundary on the river. 

2. That the breadth on the river or the num. 
ber of acres front, was generally measured by a 

line drawn at right angles to one of the sides, and 

at the nearest convenient distance from the river 
which sometimes happened to be within the le. 
vee and road. 

3. That the surveys began from the edge of 
the water, and that the depth was measured from 

the water line. 7 
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- 4. That in all cases where a piect’of land, real: Eas Pathe ager 
bounded by the river was measured, the side wany 
lines were continued to the river on the plan. as 
* 5. That in the re-surveys of land, increased by tivrmestox. 
alluvion since the original grant, the surveyor did — 
not stop at the place where the original side lines 
terminated at, the place where the river then ran ; 
but continued them down to the water’s edge 
where it now is, so as to include-all the alluvial 
soil contained in the prolongation of the side lines 
to the river. 
. This is, as I believe, a full statement of the 
parol testimony of the customary or practical ex- 
planation of the words in question. »* In conces- 
sions for lands on the river and subsequent sales 
of these lands, these words are used ;. and they 
} are construed to give a front on. the river.——The 
reasons for this are plain—all the lands in this 
country were laid out, not as in most other coun- 
tries, by describing the metes and bounds, and 
giving the contents of the ground in square acres, 
but by giving.a certain extent on the river, mea- 
sured by acres, and with an uniform depth of 40 
acres. So that when the words ‘‘ so many acres 
front,”? or even ‘‘so many acres” alone, without 
the word “‘ front,” (as we find in many of the 
French grants, ) by the ordinary depth, were men- 
tioned, nothing more was necessary to designate 


a front on the river; and -if nothing was said as 
Vou. vi. 6 











j 
fling 1819. 


Le 


CASES IN THE SUPREME COURT 


District. to.the angle of the lines, they ran parallel to each 


wev~w other and at right angles to the river. But ag 





this description in words could not give:the.ex. 
act situation of the lands, with respect to the sur. 
rounding objects, both the- French and Spanish 
governments elucidated the general words of 
their grants, by a particular reference to a pro. 
cess verbal and plan ; though the two nations 
adopted different means of making this reference, 

Under the French government, when new 
lands were applied for, the party petitioned the 
governor stating the number of acres he desired, 
and very loosely. describing their situation; 
‘¢ about so many acres from the city,” ‘‘so many 
acres in such a bend,'anse, of the river,” or other 
words equally indefinite : to this sometimes, but 






not invariably, the magistrate of the place adds || : 


his certificate that the lands. are vacant. 2 
On this the governor issues his-grant.in which — 
the lands are described still: more indefinitely than 
im the petition,-to which, however, the grant re: ” 
fers ; for it always begins vu /a pétition de—from 
the petition in the grant, however, it would not, 
in. one instance out of ten, be possible to locate 
the land, or discover its boundaries : to remedy 
this, in all the French grants this clause is intro. 
duced.— Quant aux aires de vent qui. doivent 
borner ladite terre, ils seront regiés par les bornes 
gut seront plantées, dont il seradressé un proces 
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‘began at the edge of the water ; and on the plan 





OF THE STATE OF LOUISIANA. a 


perbal qui sera annexé2 la: présente, apres avoir pew ~—— . 
été, enrégistré sur le livre: des concessions: “As wares 
tothe lines which aré to bound the said land, Mesest 
they are to be regulated by the borves.(stakes,) Liviwverow 4 
which shall be planted—of which a proces ver- 
bal shall be made and annexed to these presents, 
after being registered in the book of. conces- 
sions.”” After these lines were run and the sur 
vey made and enregistered, a second grant of 
confirmation was made; but this was not fre- 
quently done, and where it was, the survey was 
always) referred to. 

Under the Spanish government, there was ray 
ther more regularity. The governor, instead of 
issuing a grant on the petition, directs a survey 
to be made of the land, and on its being returned 
to him, he makes the grant, but always in’the 
same general.words ‘* so many acres front by so 
much depth,” referring, by the words vistas das 
antecedentes diligencias, for particulars to the sur- 
vey. This survey, the witnesses tell us, always 
























the side lines were extended to it, so as to leave 
nothing apparent on the plan between it and the 
fiver. : 

Thus, I think, we may discover the reason 
why the general words under consideration were 
deemed sufficient in the French and Spanish con- 
¢essions, without giying those words any signifi, 
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cation different from their general import. Ie 
was, because the plan and process verbal wereah, 
ways referred to for the boundaries. And the 
words ' face au’ fleuve, or even face alone were 
deemed (generalas they are) sometimes unne, 
cessary ; andin many instances they are omitted, 
and the land is described only as consisting of so 
many acres (meaning of coufse front acres,) 
leaving every thing else to be settled by the pros 
cess verbal and plan—-when these concessions 
came to be conveyed by the grantees, they de. 
scribed them as so many acres front, which had 
been granted him, referring always to the original 
cencession—and as all grants on the river were 
bounded by it, there was no occasion for any 
other expression in the sa/e, than that which was. 
used in the original grant. 
the grantee from the crown sold the whole of his 


grant, or dividing it into any determinate numbey 
of acres front, conveyed it by the general term 


so many acres front to the river or so many acres 
Jront, or even so many acres without expressing 
Jront at all, if his deed gave-no boundary, refers 
red to no new plan and made no calculation of 
the superficial contents, the purchaser would take 
the number of front acres expressed on the mar- 
gin of the river. And this on account of the re- 
ference (either expressed or implied) to the origi- 
nal concession which went,there—not by vit. 


So that whenever c 
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tue of the term front to the river, but because of East's waaay 4 


the’ known situation of the land which. a a a 


purports to convey. 


But when the grantor first shéws his intention Larrrosrom 


of selling distinct and definite portions of his ori- 
ginal grant, in the shape of town lots: and de- 
parting from the terms of that original grant re- 
fers to another plan, whereby he describes the 
portion he intends to ‘sell, as contained within 
certain lines, and calculates the proportion of the 
coricession which he means to sell by a certain 
number of square toises; and more. especially 
when he negatives the implied boundary on the 
fiver, by expressing in the process verbal, that 
that boundary is the road ; in such a case, to say 
that the grant was bounded by the river, would 
_ be to say that a slight présumption should con- 
tradict positive proof—-or rather it would be to 
shut our ears against: positive: proof, in order to 
admit a presumption’that could exist only in the 
absence of such proof. For instance, when the 
- grantee sells his original grant without any ‘e- 
serve or any reference to a new boundary, he 
shall be presumed to have sold in its full extent 
to the water’s edge. But where he sells with a 
reference to such new boundary or to a’plan ope- 
rating as such, the presumptive proof does not ez. 
tst, because it can only exist where the party has 
given no expression of his will on that point. See 
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Parnes 1019. the distinction between a sale ad mensuram and 
rs one’ ad corpus. 2 Covarrubias, 3, n. 349 


passim. j : 

With one othet remark, I close my observa. 
tions on this head. 

It appears to me, that the terms front to the 
river are used in all the deeds, as well of conces. 
sion as of sale, to designate the breadth of the land 
on the side nearest the river, not to shew that the 
river is the boundary.—In order to prove this, 
Jook not only’ at the'sale now before the court, 
but all the grants and sales, without a single ex. 
ception, contained in the books of records. And 
we shall find that the land is never described ag 
being a piece of land /ying face au fleuve, com 
taining so many acres ; but always a piece of land 


containing so many acres of front to the river or « | 


of front alone—preserving the same phrase,, both 


inthe French and Spanish grants, , Zant d’ar.. 
pents de face or de face au, fleurve—tantos arpas 


nes de frente or de frente al rio. 

The whole phrase evidently intended to mark; 
not the extension of the lands towards the river, 
but that which they have.in a rectangular direc. 
tion to that extent, that is to say in breadth, , 

The words in question, therefore, neither in 
their original or common acceptation, nor in the 
sense given to them by witnesses, can be so con- 
strued as to designate a boundary, still less as 
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- tohave the-magic power of overleaping those =a’ nah a 
which nature and the an ie of the parties had wow ww 


fixed. 


But it is said, eet I ought not to draw this Lavzreorox 


eanciusicn, because on a former occasion I ad. 
mitted and argued for the construction put on 
these words now by the plaintiff.—If this were 
true, Ido not well see how it would avail him; 
igthe counsel suppose that the same argument 
which they use with so much ingenuity, would 
derive any additional weight from the mode.in 
which I have formerly urged it, they have surely 


too much modesty ; and they have too little, if 


they think themselves capable of, convincing the 
court, that I have used them.. : 

In the publicagions. which they quote, I was 
combating not only the claim of the United 
States, but also all the others made against my 
title, and among others the very one which they 


- now prosecute. I should then ill deserve not only 


the compliments which they have been pleased to 
pay, but even a reputation for common under- 
standing and a regard for truth, as I understand 
it, if I had used that argument in the unqualified 
Sense in which they now do—I have. made it a 
principle in this controversy, from its commence- 
ment to assert no fact that I did not believe, and 
to use no argument that I supposed irrelevant or 
unsound; and to an undeviating adherence to 
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this rule I think I owe-the success, that in Spite 
of oppression, violence, persecution, slander ang 
de‘ay, has attended, and I hope, will attend my 
efforts to resist them. A reference to the pas. 
sages quoted will shew the extent of my forme 
argument, and that it is precisely that whichd 
now use. ep. of the batture case, 17 & 18 ig 
cited. And what is the position there, as laid 


down by the witnesses? Precisely that for which 


I now contend: that lands on the Mississippi; 
would pass to the water’s edge, by the general 
words face or face au fleuve, provided the deed 
did not express some other line of boundary. + 


But never could I so far forget what is due to 
truth and sound argument, as to say, that ald 
though the deed gives or refers#o another boun. | 
dary, or its establishment appears to have been 
the intent of the parties, that these words would 
yet carry the grantee beyond such boundary td 
the river; in other words, that because by grant; 
I may convey: the whole or any part of my pros 
perty extending to the river, that yet, if I use 
those general terms, I cannot by any precaution 
I may take, Or the use of any other phrase so ree 
strict them as to carry into effect my intent of 
giving a limit towards the river. : 

Is the intent to establish such boundary appa 
rent, in the case before the court ? ; 
Ithink most clearly; from several concurrent 
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éircumstances, either of which would be sufficient ® 
to establish it: 

Because, at the time of making the deed, there 
was a parcel of land, already formed between the 
leveevand the river, which the tength of the 
side lines given by the deed will not include ; 
and which, if included in the conveyance, would 
give more ‘than treble the contents, calculated by 
the deed. It is not very easy to suppose then, that 
the vendor intended to convey, or the vendee: to 
purchase,.a different quantity, contained in tos 
tally different lines from those expressed in the 
contract. 

This difficulty is got rid of, by denying the ex. 
istence of the alluvial soil at the time of the sale; 
and by saying that, if it existed, it was of no 
value. 

Its existence, however, is proved by its being 
designated on maps made by a’sworn officer, prior 
to the time of sale, and one. of those maps signed 
by the grantee and made at his request. 

- These proofs, the defendant supposed, were so 
conclusive that he did not think proper to give 
any parol testimony on the subject. And, indeed, 
he took the opinion of the court below on the 
legality of the plaintiff’s being allowed to gainsay 
by parol evidence, the written proof contained in 
the plan, which was introduced by the plaintiff and 
was admitted by the detenilatt, as a copy of the 
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one signed by Poeyfarré and referred to in the 
deed : the exception was not taken to the plain. 
tiff’s being allowed to prove the height of the bat. 
ture, but to his being allowed to disprove its ea. 
jstence, as witnesses have attempted to dow 

Its non-existence is sworn to, by two witnes. 
ses evidently biassed by their having been—one 
the proprietor of the lot now held by B. Morgan, 
the other, of a lot similarly situated ; both swear, 
ing to a fact, which could not have existed (if it 
were ever true) at the time to which they refer 
it, that’s to say, that there was fifteen feet of wa. 
ter, at the foot of the levee—a thing utterly im. 
possible, if there were any batture at all, as is ex. 
pressed in the maps, or even the commencement 
of one, according to their other witness, Mr. Cais 
sergue. 


I will not stop to compare'the relative weight 
of the testimony, on this point. The reasons for 
preferring the written, and even concluding the 
plaintiff by the signature of the person under 
whom he claims, are too obvious for me to doubt 


of the decision of the court. But, the report of 


the case of Gravier against the corporation, hav- 
ing. been repeatedly referred to by the plaintiff, 
perhaps I may be permitted to use it, so far as to 
shew three things : 

1, That the title of the front proprietors was 
set up as a bar to the plaintiff, in that case. 
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proved and admitted. 
3. That its existence was recognized by the 


eburt, and made the ground work of their deci- oars gs | 
Al. 


sion. 
As to the objection that is drawn from the 
small value or extent of the batture, it appears to 
me, too loose to be admitted in a legal discus- 
sion. This argument has more than once been 
used and published : a word is sufficient to refute 
it—I grant to you a square of 100 feet -of land, 
containing 10,000 superficial feet. Ihave as 
much more lying between this square and the 
river ; you tell me it is included in your grant, 
because I am mistaken as to the quantity, there 
being in truth only 5000 square feet, because it 
is of little or no value, and because I did not im. 
prove it.—To this I have a short reply, whether 
there is much or little, there is something. ‘That 
something I did not convey to you, it is therefore 
mine. If it was not of sufficient value for me to 
keep, it was not of sufficient value for you to 
buy ; and my property is not the less: my pro- 
perty, because I do not choose, or cannot afford 
to improve it. 

Thé existence, therefore, of dinloroperty be. 
tween the lot sold and the river, which could not 
be included in the length given to the side lines 
is fully proved, and so one reason, and in itself.a 
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_ Fastn District: sufficient one, to negative the construction of ity 


going to the river. a 


The second circumstance attending the sale, 
to shew that the establishment of a front bounda. 
ry line was intended, is, 
That the vendor had prior to the sale, chased 
a plan to be made for the division of a part of hig 
land, into:town lots; of which lots the trapezium in 
question formed one, and was designated as no. 7, 
That it is particularly referred to, as being to be 
sold as it stood under fence, avec ses entourages, 
and that the front line of this, as well as the other 
lots, coincides with the line of the peblia. rong 
which runs in front of it. 
Itis admitted, that if the conveyance to Poeys 
farré had been ofa lot in an established town, the 


words used in it would not bound the grantee ony 


the water. I wanted no admission to prove this, 


and if any other evidence was-wanted to prove } 


it, than the plain dictates of common sense, wé 
should find it in the grant which is made to one 
Winter, in the register of the land office, wheré 
the same general word frente is used, which 
would carry him according to the plaintiff’s cote 
struction to’the river: we should find it in the 
map of the lots on Royal street, which are desig. 
nated as frente al rio, and in all the title deeds 
of the lots on Levee street, some of which have. 
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been before this court in the case of Blanc—~_Zast's Di iets 
in all these cases, the property being town lots) way | 
and reference either express or implied to the Mose @ 
plan of the city, caused them to be considered wenn: 
as limited lots. 
Now, is there any difference in this respect, be. 
tween a sale made by the proprietor of a Jot situ- 
ate om Levee street, between Blanc’s : lot and 
‘the Custom-house, in a town laid out one hun- 
dred years ago, and.a sale made by Gravier ofa 
lot opposite his batture, in a town which he had 
| just laid out-? Inthe first case, the seller may 
~ eonvey his lot front to the river, and yet the pur. 
chaser cannot get possession of the land between 
Levee street and the levee; norcan he sue him 
for the loss of it—why? Because the presump- 
tion that the words face-or face au fleuve inten- 
. ded to convey to the river, cannot arise in the con- 
 veyance of a town lot ; because that lot is given 
‘wby precise admeasurement on all sides, and be- 
cause the public street forms an impediment to 
the passage of the lines across it. 
All the reasons, apply in the case of Gravier’s 
sale.—His plan was made out. previous to the 
gale, it was done by.a. public officer ; and we find 
it with his certificate of its accuracy in the pub. 
} lic archives of this city. As to all questions be- 
} . tween Gravier and the purchasers of his lots, it 
has the same effect as the plan of the city had, 
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Fast’n gett between the Mississippi company who laid it out 
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and purchasers of lots in the city. 


The same consequences must follow a ole” 


chaser in both cases, and the lot in Gravier’s 
town is as much a limited lot, and for the same 
reasons, asa lot in the city, established by the 
company and afterwards taken by the crown. 
But, I am the greatest blunderer in the world; 
I am etefnally furnishing, in the same cause, ar. 
guments and authorities against myself. I must 
submit to this reflection, or I must shew that the 


plaintiff’s counsel have been drawn, by a cruel © 


dearth of argument, and authority applicable to 
their cause, to make use of ‘such as, like the jest 
that was spoiledin the repetition, were very good 
when they heard them, but are perfectly flat and 
stale in the mouth of my adversaries, because 
they are perfectly inapplicable to their cause. 


In the controversy between Gravier and the’ 
city, the latter claimed the batture on this, among’ 
other grounds; that it was appurtenant to a city’ 


and that, when Gravier erected his farm intoa 
city, that very act, like the hocus pocus words 


Srente al rio, vested the batture in. the corporate’ 
power, wherever it resided of that city. Tothis — 


I answered, that Gravier though he could divide 
his land into town lots and sell them as such, 
could not, without the consent of the king, make 
a city or create any such corporate power ; which’ 
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it was contended (and, I thought, 
surdly) would deprive him, without his consent 
of his property, and I cited the lawyto this effect. 

Now, I cannot well perceive, how this argu- 
ment or this law can meet me, when I try to es: 
tablish no privilege or corporate right ; but only 
contend that the division, which a master makes 
of his property, shall bind the purchaser as well 
as himself ; and that when he lays out his lots by 
his plan upon streets, those lots shall. be forced to 
keep quiet there, and not, by the aid of a talis- 
manic word, fly over streets, ditches and dikes, to 
the river. 


A third proof to shew the establishment of a 
front boundary is the calculation, made of the su- 
perficial contents. 
terly impossible, without giving the length of 
the side lines, if they go to the river; and even 
then extremely difficult, if the sinuosities of the 
-water line are'to be the boundary. 

This is so conclusive anvargument, that there 
are authorities to shew that the single circum- 
stance of a sale by superficial measure, turns a 
piece of land into an ager limitatus, which is ac- 
tually bounded on the water ; and which, but for 
this circumstance would have enjoyed the right 
of alluyion. Iwas not fortunate enough to dis- 
cover how the authorities, cited below, could* 


This operation must be ut. 
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t- applied to this part of the argument ; and yet, the 


fet Ra * @quneel seemed to think, and, I believe, asserted 


very positively, that they were unanswerable, 
These authorities were, from Pothier and other 
authors, that there were two modes of describing | 
the thing sold. One by the acre, in which the 
vendor says, ‘‘I sell so many acres, in such a 
field, at so much the acre.” The other, in which 
he says, ‘I sell a field under such boundaries, 
containing so many acres, for a certain. gros¢ 
sum.’? That, in the first case, if the field contaig 
more acres than js calculated, the buyer must pay _ 
for the excess—but in the latter cuse, he wiilens — 
joy such excess, if there be any, with the rest 
without any augmentation of price. Now, all this 
is sound sense and good taw : and if there had 
been more square toises contained in the trapes 
zium, than is calculated by the deed, and Gravier 
had sued for the surplus, this doctrine and these’ 
authorities would apply. th 
But I seriously repeat, that [know not how they - 
can be brought to bear against the argument 
that a true calculation of the contents, shews the 
intent of the parties to limit the purchase to the. 
land contained within the lines—if their authori. 
ties are applicable at all, they shew that in the ses 
cond case put, of the sale of a field under certain 
limits, the intent of the parties was to sell what 
was contained in those limits, but no more ; if it 
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better for the purchaser. _ But nothing in either 
of the cases shews that the purchaser would have 
aright to go beyond the limits,’ to look for any 
deficiency in the calculation; he would have a 
right to a deduction, if he had not paid, or a re- 
storation pro ratd, if he had. Here Poeyfarré 
does not complain that the trapezium did not 
contain the quantity specified in the deed: there- 
fore, having got all he stipulated to ne he 
can look no further. 


The existence of a public road is an untrover- 
tible proof, that the front line of this trapezium 
was intended as a line of boundary. 

Not only the use, but the soil, of the public 
road is vested in the public ; this has been decid- 
ed after a solemn argument, and confirmed after 
greater efforts to shake the. decision, than were 
ever made inthis court. Renthorp & al. vs. Bourg 
& al.4 Martin, 97. 

_ The king then, at the time of the grant, owned 
the soil of a strip of land, of 40 feet wide, run- 
ning between the river and the trapezium sold. 
Gravier then could not sell the road, but if he 
had designed to sell what lay between it and the 
7 _ river, the land sold would have consisted of two 
parcels: one, that which we acknowledge was 


sold, lying within the levee and road ; another, 
Vou. vie 8 
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z 5 ac taht which the plaintiff claims, lying without. Bug . 
 waews the deed speaks of but one, and the full contentg 


of acres sold are found in this one : therefore but 


; _Tavineeron one was intended. Insales per mensuram, ff. 28, 6 a 
7,1, what is sold ought to run into the meas ' 


sure of the land, unless the contrary be agreed; — 
but, what cannot be measured, as public wayg — 
lines of boundary and hedges, must be expresslg — 
mentioned by the seller, if the intention be to con, 
vey them--but, if nothing is said about them, they — , 
are not presumed to be sold—therefore, it is USU, 
al to provide expressly that the hedges and pub, © 
lic ways, which are in the premises shall be mea- a 
sured. 2 Hulot, 596. | 3 

To remove this difficulty, recourse is again had 7) 
to parol proof, and we are told that the testimo. 
ny of the surveyors informs us that; in making q 
the survey of lands bounded on the river, theexs ~ 
tent of front is measured on a line, drawn at right 
angles to the sides, at some short distance from 
the river, and on this foundation they reason 
thus :—All the lands surveyed on the river have — 
their front extent, measured on a line, called@ 
line of admeasurement, or ligne de conduite, 
drawn within the road. This line is never con 
sidered as a line of boundary. The lot in ques- 
tion has a line drawn across its front, within the 
road ; therefore, that line is a line of admeasure, 
ment, therefore it is. not a line of boundary, 
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e* the river, which was to be demonstrated. 
his may be very good reasoning, but at the 
ue of being said to utter gross nonsense (which 
. to be the translation of a phrase that was 
B used, retracted, and then. repeated) I must take 
the liberty to controvert and, which is worse per- 
‘haps, have the temerity to refute it. 

All the lands, bounded on the river, have their 
fe s fronts measured on a line drawn, at right angles, 
+|B from one of the side lines to the other. Why ?. 
'|ie, Because the measurement, if made on the naturak 


| iE 
a 
: 


boundary (the river) would nevér, on account of 
its sinuosities, give the true extent. And indeed, 
such a line could never be accurately drawn; for 
it varies almost every hour, as the water in the 
river rises or falls, or is agitated by the winds. 
There is, therefore, a physical necessity, as well 
as propriety, im measuring the extent on some 
other line than that of the natural boundary, 
where the lands border on the river. 

But in a regular figure, bounded by four lines, 
the line of admeasurement and the line of boun- 
dary is the same; or, in other words, the mea. 
surement is made on the line of boundary. 


To exemplify this, look at all the plans of land, 
copied in the register book in evidence. In all 
those that are bounded by the river, the line of 
measurement being, as I have shewn, necessarily 
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different from the line of boundary, that linéig 


expressed by a succession of dots, while the'sidé- 


lines, and that in the rear, which are really lines 
of boundary, are designated by a strong black? 
line, and those of ‘the sides are continued to the 
river. On the contrary, in the same book, in’ 
all plans which represent town lots (such as lots’ 
in New-Orleans, in Galvestown and elsewhere, 
where lands are granted by superficial measure) 
the whole are enclosed by the same black ‘lines 
on which also the distances are marked—a strik- 
ing example of this, is in the concession to De, 
cuir,.‘at’ Fausse Riviere, page — of the register, 
for’a certain number of superficial acres. He is 


bounded Sy the bank and not by the river. Cond 


sequently he stops, when he arrives at the bank ; 
a black line is drawn as his front boundary, off 
which the distance is marked, and the calcula’ 
tion is made, on the plan, of the contents in square 
acres. But on every plan of a concession ‘of 
land, really bounded on the river, there is bet 
sides the line of admeasurement (expressed as [ 
have said, by dots) areal line of boundary, which 
is the marginal line of the river, which, by the 
extension of the side lines to it, shuts it in, and ens 
closes the tract. But, in the case before the court, 
the front lines being certain and unvariable, not 
depending on the situation of the river, there was 
no occasion for any other line of admeasurementy 


ine es oe el lCOe.lUee ClO Ln . Eee ee... ee eee 





 —: tell 











oi 
afid the extent of the front is accordingly mea- et 
sured on it. ww 
The parol proof of the surveyor, therefore, Mosex | 
will not avail the plaintiff, on this‘occasion, more Lrvrscsrémy.. 
. pate & Au P 
than it has done on others. But invite the at- ; 
tention of the court to it, as strongly support- 
ing the arguments I have used. 
..My own arguments, on a former occasion, are 
again pressed into the service ofthe plaintiff here. 
But those arguments will be found to differ in no 
one point from those I now use. I then stated, 
and now state, that in lands bounded on the river, 
there was a line of admeasurement distinct from 
- the natural line of boundary, which line of ad- 
measurement, my then adversaries wished to 
change into a line of boundary.—I should, in- 
deed, have changed sides, had I now contended 
that on a plan, where these two lines are laid 
down, the inner one should be the boundary— 
but, the facts do not warrant either me or the 
plaintiff to say so. Here is but one dine; and of 
course that line is both the line of boundary and 
admeasurement.—I may be permitted to remark 
that this mode of quoting my arguments on form- 
er occasions, is not extremely forensic. Lawyers, 
from a sense of mutual liability to attack, seem 
to have entered into a tacit agreement, like the 
jine of centinels in the land, or the top men in the 
gea, service, not tofire at each other.—But I re, 
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peat, and I do it seriously, that here I am glad the 
course has been pursued, not because it gives me 
an opportunity which I scorn to use, to retaliate 
on their client, but because I feel myself invulnes 
rable to the charge of inconsistency ; and that, 


the more the court will do me the honor to at. 


tend to the whole course of my reasoning, on thé 


former occasion, the more they will be convince. 
ed that I have never varied my ground. 


Legal authority is next resorted to, to shew 
that the intervention of a public road is no proof 
that the land is not arcifinius, and not entitled to 
alluvion. ‘The examination of these authorities 
will prove that there is: less contradiction in this 
division of jurisprudence, than in any other ; that 
one simple principle governs the whole ; and that, 
witha single exception, which I shall. note, in 
every case, and under all circumstances the land 
bounded by the river, but no other, enjoys the 
right of alluvion. And that from the definition 
of the word, alluvion is the land added to your 
land by the imperceptible action of the water. 
The water can add nothing to property which it 
does not touch. Therefore, the land which 


touches the water, is the only land, that can be : 


increased by alluvion—with this preliminary ob- 
servation, let us examine the authorities cited on 
the subject of the intervening road. 
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The first is the case of T. Attius #f 31, 1, 23: 
«-Titius Attius had a field on the public road, 
opposite tohim on the other side of the road, was 
the field of L. Titus andthen the river. The ri- 
ver, by degrees, eat away the land Lucius Titus, 
and afterwards the road itself, and came up to the 
land of Titius Attius. Attius then became the 
proprictor of the water’s edge. The river after 
this began again to recede by means of alluvion, 
that is by a new deposit in the place of the land 
it had swept away, and gained nearly its former 
position—here the question arose : who shall have 
this new increase ? T. Attius or L. Titus? and 
what is to become of the ground over which the 
road ran ?—All this is decided in perfect confor- 
mity with the principles for which I contend. 

, The use of the road returns to the public, or, as 
it is somewhat loosely expressed in the text, was 
gained by no one; because (as we learn from 
the conclusion of the case) it was a service due 
from the lands of Attius, and the land between the 
river and the road, instead of being declared the 
property of Titus, whose lands lay within the 
road—and whyall this ? Because, when the river 

had destroyed the land outside the road and the 
| road itself, then Attius became the riparious pro- 
prietor, and whatever was added, belonged to him. 

No matter who had originally owned the soil, 

that had been swept away by the river in the 
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fat District: space now occupied by the alluvion. The use‘of 
www ~=«sthe road returned to the'public, for the very reg. 
Monsax son that it belonged to Attius ; because it wagg 
harpemnas service which was due from his lands. And the 
road formed no impediment to his gaining the 

alluvion between it and the river; because, sayg 

the authority, ‘‘ the way was a part of his landJu 

No case could be imagined better calculat 


to shew that the principles I contend for do not 





























and if Titus, was not restored to the land. which 
had arisen, in the very space which his former 
field occupied, it must be because there is. no 
case, in which the land added by alluvion is. not 


_ which it is attached. . But it also shews, that, in 
order to gain this accession, nothing must intef 


detroyed before the river came to the land .of 
Attius ; and when it began to add, the addition 
was made to his soil. ? 

The only other authority on this point is taken 


to quote the very words, but I recollect that the 
. reason, given for saying thatthe intervention ofa 
road formed not impediment tothe acquisition 


property of the owner of the adjoining land, in 
which the public had only a right of way. . Thig: 









give way even to the claims of strong equity—» 


decreed to the owner of the unlimited soil, te . 


vene; for, in this case, the road itself was first ~ 


from Brillon, 230—I have not the book before me * 


of alluvion, was that the soil of the road was the ° 
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ease then forms no exception to, but confirms, the 
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general rule : that, unless the accession be upon ow 


the very land of the .¢laimant, incorporated with Monee 
it without the intervention. of any line, so as not Lavireerom : 


to be distinguished from it, it cannot be deemed 
his property. This is done, in the case supposed 
by Brillon of an alluvion formed upon a road, 
which is my property, but which owes a service 
of way to the public—it retains itsservice over 
the usual breadth, but I acquire what is added, 
unincumbered with the service, because it, is 
added to my soil. 


» But these cases, cannot, I think, be applied to 


establish a claim like the plaintiff’s—because he 
never was the proprietor of the road. 

Because the road is public property and, if the 
alluvion had been formed even upon the road, it 
must have belonged to the king. 

And, because the case is stronger here by the 
intervention not only of the road, but of other 
objects, the levee and the batture. 

1 add an authority of the greatest weight on 
subjects of this nature : ‘‘ There is no reasonable 
“foundation for the opinion that a public road 
“forms no impediment, for the acquisition of 
“‘alluvion ; unless it be private property which 
‘‘owes a right of way tothe public.” If any 
respect be paid to this high authority, and indeed 
to those produced by be plainuff himself, we 
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must believe that the intervention of a public road 
‘ would form (as reason and the definition of the 
term teach us) an impediment to the acquisi. 
tion of land’ by alluvion. 2 Grotius 2, § 17. 

To the same effect is the authority of Heinne: 
cius, Quod agro publico, vieve publice adjicitup 
pubiico cedere debet. .Heineccius 1, 9, n. 54. | 


The same thing may be said of the intervention 
of the levee : even if that had alone stood between 
the property sold and the river. It is precisely 
. the case, put by the authors just above cited, of 
&@ piece of private ground, over which the public 
have a right of way, and where the alluvion is t@ 
be gained by him, who owns the very soil. 4 

The same argument, that. was used with re. — 
spect to the batture already formed, is on this — 
head repeated. That altho’ the lines and true — 
éontents of the trapezium are given, yet.some- 
thing more must be included in the grant than ig 
expressed ; because that something is of too little 











value to be retained by the seller; because it is _ 


no advantage, but a burthen to him to keep it; 
because he could not improve or use it and be 
cause (I may possibly have mistaken the counsé] 
and if it is not relied on, I shall willingly believe 
that I have) because it was not susceptible of be- 


ing considered as property,—all this was applied - | 





to the batture in its then state, to the levee and, — 
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yoad. Let us consider their weight as applicable 
to all. | 

It is a principle of law, that whatever is not gi. 
yen in a grant is retained. We want-no other 
authority than the dictates a plain understanding 
to be convinced of this. Ihave the whole and 
give 19,999 parts of that whole, without saying 
any thing of the remaining ten thousandth part ; 
that portion, be it ever so small or insignificant, 
is still my property, because it requires all the 
parts to make the whole. It is admitted ‘that, 
when Bertrand Gravier owned the whole planta. 
tion, he owned the levee subject to the use of the 
public as a tow paths-and the plaintiff contends 
that the road also was not public property, but 
was held by the same tenure (for the sake of ar. 
gument be it so) but, he sold a part of this plan. 
tation. If therefore the levee was the thousandth 
part in extent of the plantation, and Gravier had 
sold the 999 parts, by such boundaries as to 
exclude the remaining thousandth parts, that 
part would continue to be his, without any 
express reservation—because the right of pro. 
perty supposes the right of disposing of it, in 
any manner his fancy may direct, even if that 
mode should be contrary to his interest. 

If this be true in the supposed case of a sale 
of all but the levee, itis certainly much stronger, 
where the only sale in evidence is that of a very 
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ral inconsiderable portion, compared to that of ‘the 
wens ~=ewhole farm. Out of 520 acres (13 by 40) the 
— contents of the whole farm, the owner sells about 
Livinostox 2 acres and a half, the residue, including road, 
levee and batture, not being conveyed, remaing 
his. Now, of this residue why select the levee and 
the road, rather than the cypress sivamp, the 
prairies or any other part of the plantation, as in. 
cluded in the sale of the two and a half acres? 
Because these objects are more convenient to 
him, than the others ? But their use is the only : 
convenience they can afford him, and this use, we 
acknowledge, he in.common with others had 9_ 
right to. The soil itself, subject to this public use, 
is not of sufficient value to make it the subject of 
reservation—if so, I ask them seriously is it of 
sufficient value to make it the subject of sale— 
if there was no motive in Gravier to reserv e, wag, 
there any in Poeyfarré tobuy? I speak of the ]| 
soil, not the use of the road and levee. If it wasq ‘ | 
burthen to Gravier to repair the road and make 
the levee, was it not equally so for the pure } 
chaser ? And if this burthen was so heavy ag “} 
to make us presyme that Gravier intended tosell } 
these objects, altho’ he has said nothing about — 
them, was it not heavy enough to induce us to 
believe that: Poeyfarré, who is equally silent on 
the subject, did not intend*to take it upon him. 
self ?—No, it is said: Poeyfarré had an interest 
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in leaving the front of the lot open, and therefore 
fie had a motive for intending to be the proprietor 
of the road a levee in front. 

But then, the plaintiff must concede to me, 
that which no body but himself disputes, that the 
alluvion, formed on the levee and road, would 
belong to the owner of the soil of that levee” and 
road ; no matter who owned the lot adjoining the 
road. Because unless he concedes this, his reas- 
on will not apply ; for no®body ‘could build on 
the levee and road, whether he.-himself *owned 
the soil, or it was left in Gravier—but they could 
build on the batture ; therefore, if he had: any 
motive for intending to become the owner of the 
levee and road, it must have been in the antici 
pation that a batture would bé formed there; of 
sufficient height to build upon, which he wished 
to secure to himself, by becoming the owner. of 
the soil of the levee and road,—if then Poeyfarré 
could anticipate that a batture would be. formed 
in the 15 feet of water, their witnesses speak of, 
or that the incipient one then shewing itself, as 
they alledge, would increase to be reclaimed and 
to be improved by buildings, that would shut out 
his view from the river: if Poeyfarré could fore- 
see this. and the probability of the event was so 
great as to make us suppose that he did foresee 
_ jt, and did intend to buy the road and levee, 
where is the absurdity in supposing that Gravier 
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Fron tia, COUld look and did look as far into futurity) ag 
wen Poeyfarré, and’had as strong an interest to retainy 
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as Poeyfarré had to buy these objects. —Yet the 


aa gaa gentlemen who made a solemn abjuration ofall 


false reasoning and declamation, these very genty 
lemen consider it as a sound argument to say that 
theircause could rest on the absurdity of suppos: 


ing that Gravier could, and that Poeyfarré could | 


not, intend to be the proprietor of the levee, with 
a view to the formation’of the batture ; these very 
gentlemen, in the district court, exhausted them, 
selves in sounding the bathos of oratory to find 
opprobrious epithets and contemptuous terms, ag 


applied to the levee and the batture. The one’ 


was a miserable strip of worthless land ; the 
other a ‘heap of filthy mud, too worthless to be 


improved, too insignificant to become the object — 


of property, too vile in short to be named. 


Therefore, Gravier never intended to reserve this _ 


insignificant non entity (for they absolutely tell 
us it is nothing, unconnected with the rest “of his 
farm)—to this I answer: jirst that he does not 
appear to have retained it, unconnected and distinct” 
from the rest of his farm. When this sale was 
made he held all the rest of the plantation (except 
the trapezium) of which plantation the levee and 
the batture formed a part, he was interested to 


preseryation of the unsold land on the road and 
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keep up the levee and obliged to do it for the | 
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he had the intention of selling all the lots on the 
road, as appears from the map, yet he continued 
to be interested in keeping up the levee to pre- 
gerve that part of the plantation, which being 
the lowest would most suffer from a erevasse > 
and of which his heir is still the owner:—It is 

Objected (and this appeared to me a favotirite 

argument with the plaintiff’s counsel) that’ the 

proprietor of a plantation might by selling. ‘it.in 
distinct portions, and bounding it on the read, 
render it doubtful who was under the obligation 

tof making the levee, while he received the ad- 
vantage of any alltivion thatmight be formed; 
this is an inconvenience ; andthe legislature by 
applying a remedy have shewn that the incenve- 
nience might legally exist. By a law passed 23d 
March 1810, 2 Martin’s Digest, 592, it is enacted 
that where a plantation, not within an incorpo- 
rated town, shall be laid out into lots, then each 
lot shall pay pro rato valoris for the making of 
the levee and road. This court need nottherefore 
legislate, as the gentlemen seem to think they 
ought, in order to remedy this evil. 

I think, however, that this intent, even if we 
could plainly discover it, would be of but little 
avail unless it were expressed in the deed; and 
all l have said, on this subject, must be set down 


all that lay back ; some ofit in the rear of this phage 
_fiarrow lot which he had sold.—And even though a 
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‘independent of the five reasons I have given to 
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-to a determination, inthis cause so important 
‘my. fortune, that nothing should be left un 
wered.., Unless example be an excuse, ri 
shall. have none : because if it is irregular to look 
for intent, when none is expressed, in. the act, 
how much more so, to seek intent contrary tq 
what is plainly and manifestly expressed ? Fog 


























shew. that the parties intended to establish a line 
between the trapezium and the river, the last I 
shall use,, is, I think, conclusive—it is no less 


than, 


The clear and unequivocal declaration of. the 
parties that the trapezium, even altho’ it should — 
be ‘front to the.river,” should be bounded on that 
side by. the public road. ; 

The expressions in the deed to describe the — 
landigranted are in the original, “un pedazo Chey 
‘* tierra, formando un trapezio, situado fuera de 
“ la puerta de Capitulas, compuesto de 415 pea i 
“ dé tierra de frente al rio; de 188 pies de pra |} 
‘‘ fundidad, por el lado de la ciudad; de 4 | 
“‘ pies y quatro pulgadas del lado del jardin. de 
‘‘ los vendedores ; y por el lado de arriba, de. — 
©9229 pies y ocho pulgadas. El todo forma — 
‘*¢dos mil tres cientos ochenta y deis toises, 
“quatro pies y dies y seis pulgadas de tierra ” 
“de superficie, como lo manifesta el plande * 
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“um, with the same distances and calculations of 





~ the process verbal made by the surveyor and ad- 
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“Don Carlos ‘Trudeau, agrimensor publico, Past'n. District. © 
de fecha nueve del corriente, que firmaron las “ wars” 
“partes, y quedo en poder. del comprador.” Monesx (7 
Which I translate thus: “a piece of land, form- Livitostow 
“ing a trapezium, situate without the Chapitou- a Se 
las gate, composed of 415 feet of land, of front 

“to the river; 188 feet indepth, on the side of 

‘‘ the city—411 feet 4 inches on the side of the 

* garden of the sellers; and on the upper side 

‘¢ 229 feet 8 inches. The whole forms 2386 toi- 

ses 4 feet and 6 inches of superficies, as is 
“‘shewn by the plan of Don Carlos Trudeau, 

‘‘ public surveyor, dated the 9th instant, which 

“the parties have signed, and which remains in 

‘the power of the purchaser.” 


The plaintiff has produced, in default of the 
original, a copy of the plan mentioned in the act 
of sale. This plan gives the lines of the trapezi- 
























contents, as are mentioned in the deed: it lays 
down also the position of the trapezium, with re- 
spect to the road, batture and river in front ; the 
bounds of the city on the side, and the garden of 
the sellers in the rear. Annexed tothe survey is 


mitted, as the court will see by the endorsement, 
to be a copy of the one signed by the parties, at 
the time of making the sale. This process ver- 


bal states first ; that the survey was made, at the 
Vou. vi 10 
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"request of Poeyfarré. It then gives in writ. 


ing what is expressed by lines in the plan, “a 


piece of land, &c.” 

The plaintiff feéls that this decides the cause, | 
and a struggle is made to shew that there is:no 
reference to this plan, except for the purpose of 
shewing that the calculation of square conterits 
was really made by Mr. Trudeau—that ‘the 
words como lo manifesta el plan, as is shewn by 
the plan, relate to nothing more than the words: 
immediately preceding them, to wit : the calcu. 
lation of contents. 

If so, it must strike every one as somewhat 
surprising that a copy of the plan and process Vem 
bal should be made; that it should be referred to 
jn the deed, that the solemnity 6f signing it, by 
the parties, should be gone through for a purpose ~ 
that was utterly useless. The land, in the deed, 
is said to be a trapezium and the exact length 6, 


each of the four lines is given. —Now we wantio — 
plan to demonstrate whether the calculation of the 


contents be true or false—the plan cannot aid Us ‘ 


in the least in that calculation. ‘The geometrical - 
part, to wit: the nature of the figure, whether | 


square, triangle, &c. and the length of the lines 
being given, as they are in the deed, the restis 
mere arithmetic ; and the error or accuracy 6f 


the calculation of ‘the superficial contents may be | 


better tested by a few figures, in the margin of 


en a ae ae ae a ee, a” a a ae) a we) a a a. lhl|llf 
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the deed, than by all the plans that could be drawn, East’n District. : 





bs 

a Besides, on, this construction, the deed would Peay a 
assert what is not true. The deed says ‘as is Mapesx, 

7 shewn by the plan.”? But the plan does not shew Lrvzestox 

o that the trapezium contains so many square toi. - — 

if ses; it shews the length of the lines and the na- 

8 . ture of the figure. The deed itself shewed the 

€ same thing, ‘lhe plan has the sum of the con. 

y | tents written upon it, but does not shew the con, 

: tents, it shews the surveyor’s calculation of them; 

! | sodoes the deed. In other words, it is impos- 
sible for any geometrical plan, to shew the con. 

t | - tents, merely by giving the outlines, and it can 

» | never be said to be shewn or manifested by the 


) plan, unless on that plan the surveyor had traced 
out, on the interior, the number of square toises 
4 or feet commensurate with the actual contents ; 
e which it is not pretended has been done in this 
\ | , ease.——-Therefore, the reference to the plan for 
. the purpose of shewing the square contents would 
be useless, because already shewn by the deed; 
ineffectual, because not done geometrically by the 
plan—besides, if the intent was to refer to the au- 
thority. of the surveyor general, for the precise 
contents, the reference would not have been to 
the plan, but to the calculation (if any reference 
at all was necessary) and they would simply have 
said, as is ascertained by the surveyor general 
who bas calculated the same. But a rule of con- 
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 East'n Distrit, struction is given us, taken from Pothier on O62" 
wrw ligations, no. 102, which, if it had occurred. to 
Monsax me, I should have used in my favour, without the 

Livixestox slightest suspicion that it could be turned against: 

me. 
| What is at the end of a phrase,” says Po. 

thier, «‘ generally refers to the whole phrase and 
“not to that only which immediately precedes 
“it ; provided, nevertheless, that this end of ' the 
** phrase agree, in gender and number, with the 
‘* whole phrase.” 

The end of the phrase is here, as appears by the 
plan, &c. now in English, there could be, no 
doubt, that, according to Pothier’s rule, this 
would apply to the whole phrase, which begins 
with a description of the figure and extent of the 
thing sold, and continues immediately before the 
words of reference, with the calculation of con 
tents; because, in English, the same expression ag 
appears, or more literally, as it is made manifest by 
the plan, &e. would have been used, had there 
been one or many previous numbers to the phrase, 
Does the Spanish language require a different 
construction ? I think it can proved, as well by 4. 
example as reason, that it does not—eomo /o ma. | 
nifesta—‘‘ lo,”” here is the pronoun relative of 
the neuter gender which is used, as is also-/o quel, 
when there are various antecedents ; as in the fol- 


lowing examples: habiendo sido antes blasfemo y 
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ricordia, por gue 10 hice con ignorancia—uo; 
here refers plainly to all the antecedents blasfemo, 
persequidor, &c. Epistol Pablo a'Timotheo. 1, 13+ 
And clearly not to the last injuriador only ; and 
is used in the same sense as /o quel, which, as is 
also in the following example, ‘‘ pues dixo:el 
* cura, tomad, ‘senora ama, abrid esa ventana 
 echadle al curral, y de principio al monton de 
“la hoguera que se hade hacer; hiso/o asi el 
tama, &.’? “Jo” here again, without dispute, 
agrees with and refers to all the different things, 
directed to be done in the preceding phrase, and 
not to the last of them only ; so again in the very 
act of sale, under consideration. En precio de 
quatro mil pesos fuertes del cuno mexicano, que 
nos ha pagado de contado; de cuya cantidad nos 
damos por entregada a nuestra voluntad, y por no 
ser de presente la entrega, renunciamos, &c. y 


otorgamos formal recito, mediante lo quel nos 
apartamos. 


In means whereof (mediante loquel) of what ? 
Of the renunciation, the receipt of the payment 
the parties transfer their property : /o guel here 
agreeing with and referring to all these antece. 
dents and not to the last of them only—/o or /o quel 
then, as far as 1 have been able to discover, from 
way own research, or from the information of per- 


persequidor y injuriador; mas fue recibido q tnise. Yast niaeien 
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sons better acquainted with the language, answers: 
precisely to our English relative, which, . . _- 


Suppose, in a history ‘ofthe late war, the aus. 
thor in giving an account of ‘the battle of News 
Orleans, in describing the position of the Amerix 
can army, should say : ‘* general Jackson’s line on 
**the left bank, extended from the river to the 
** wood, with a redoubt on the right next the rid 
“‘ver. The line was nearly at right angles with 
*‘the river, and straight, until it came to the 
‘* wood, where it receded by a very obtuse angles 
‘¢ There were four batteries advantageously plas 
** ced, at unequal distances trom each other. The 
‘¢ first at six toises from the river; the second at 
** twenty, the third towards the middle of the line; 
“the whole being 816 toises in length, as ap. 
** pears or (to come nearer the Spanish phrase) ag 
‘* ig made manifest by an accurate plan made by 
‘‘ major Latour, to which I refer.”” Would one 
reader, in ten thousand, imagine that the reference — 
was made merely to shew the length of the line,’ 
which the author could better do in words ; and 
not to shew the angles and position of the re- 
doubts and batteries, of which no words would 
give an accurate idea. Now, translate this past 
sage into Spanish; and though, perhaps, differs# 
ent phrases might be used by different people, to 
render the sense of the words of reference, yet I 
am greatly mistaken if those, used in the deed, 
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‘como lo manifesto el plan,” would not be deem- 
ed the most natural. 

I have been forced into this verbal discussion, 
by the manner in which my ‘construction of 
this part of the deed was treated. It was pro- 
nounced to be gross nonsense ; and this epithet, or 
an equivalent one, in the language in which the 
counsel addressed the court, was supposed to be 
asufficient refutation. His good sense and ur- 
banity, however, rather than the notice I took of 
it, induced him to acknowledge its impropriety, 
and he attempted a refutation by argument, rather 
than invective. Whether he succeeded so much 
to his own satisfaction, in this attempt, as to be 
convinced that the opprobrious terms, he had pa- 

plied to my unfortunate arguments, were the only 
‘ones they deserved; or whether, sensible of his 
own failure, he found it easier to stigmatize. than 
confute, I cannnot tell: but certain it is, that he 
endedwhere he began, by repeating the phrase. In- 
‘dependent, however, of grammatical construction, 
and supposing that even to be against me, the in- 
tent of the parties is apparent, not only from the 
consideration that the reference for the contents 
only would have been useless and ineffectual, as 
I think I have shewn, but also because a general 
reference was useful, and even necessary to the 
understanding of the deed. 

Thave already shewn, by the form.of conces- 
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: East’n rig 4 sions, both French and Spanish, that the precise 


” situation of the land could only be discerned 
from the plan, never, or very rarely, from the 


Lrvisosron. grant itself —The same practice seems to haye 
AL. 


prevailed in private deeds, but whether generally 
or not, it is clear, that it has been adopted in this, 
~—Forall the expressions, relative to the boundary 
lines, are evidently intended to describe their ex. 
tent and situation, with respect to each other only; 
leaving the position of the whole lot, in relation to 
other objects, or its situation and boundaries, to be 
settled by a reference to the plan. Thus we find, 
in the deed, no other description, than that the 


land lies outside the Chapitoulas gate ; its front. 
towards the river; one side towards town ; the. 


rear on the side towards the garden; and _ the. 
other side has no other description than that of 
the upper line. But at what distance is the lower 
line from the town? How far is the rear from the 


garden? Where is the upper line? And whatis — 


the distance between the front line and the river? 
None of these questions are answered by the 
deed, and all of them are necessary to give it vali- 
dity.- For, no one could locate the land, but for 
the reference to the plan, where all is satisfacto. 
rily explained. The garden is given as the rear, 
the road as the front boundary, and the interval 
between the lower line is distinctly marked. 

Thus, I think, I have shewn (as well from 
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grammatical construction, as from the: evident = iste 
intent of the parties extracted from what they wvrws — 
have said in the deed) that the reference to the “ons«™ 

plan is in order to render that certain, which the ine 
_ deed had ‘left doubtful. 

But it is said (for I will leave nothing unan- 
swered) that, if the reference to the plan be ad- 
mitted, it will contradict the deed; and that this 
shall not be permitted, even admitting the pre- 

mises. If it be acknowledged that the deed re. 
fers to the plan, fer what purpose is such re. 
ference made? Clearly for ‘‘ greater certainty :” 
which phrase is sometimes expressed but is al- 
ways understood. If the plan then contain great. 
er.certainty, it must and ought to control the 
deed which has /ess. And, when the object is 
boundaries, position of lines, and the relative si- 
tuation of land to surrounding objects, no one 
can doubt that a plan, from its nature, is more cer- 
tain than a deed can be. Therefore, if there were 
a contradiction between the boundaries, as ex- 
pressed in the deed and the plan, the deed must 
yield, as being the less certain of the two.—But 
here, there is no contradiction ; there can be none. 
—For this plain reason : the deed gives no precise 
boundaries, and all, of the general terms, it con- 
tains, are consistent with the more precise de- 
scription contained in the plan— it is in the plan 
Situate outside of the Giipitonlas gate, although 
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4 Baste iy the interval between it and the city is laid down, 
ww The lower line on the side of the city, although 
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its position, with respect to the city, \is described, _ 
The rear is still on the side towards the garden; 
though the plan tells us that the garden‘is the 
boundary,:and the front is still to the river, altho’ 
the plan tells us it is bounded by the road. ,, . 
There is then no contradiction between the — 
act and the plan—if then the plan be genefally 
referred to by the deed, I must consider ali cons , 
troversy, as tothe boundary of the lot, at one end; 
for, in as express terms as language can afford, 
that boundary is declared affirmatively to be the 
road ; and the river is as expressly declared not t ~ 
be thé boundary, by the interposition of the seve: — 
ral objects of the road and the levee, betweenit_ 
and the lot, not only by the. surveyor, who laid — 


out the lot, and made the plan, but by both the i 
contracting parties, who signed it. a | 


But the survey, it is said, was made some days 
before the sale. It was: and I think it would 
have been extraordinary, if that operation had — 





not been performed some time before, becauseiq | 
i 





_JArder to determine the price it seems reasonable, 
that the extent should be known—and what in. 
ference is drawn from this ?. Why, that though — 
Poeyfarré caused the lot to be surveyed, as being — 
bounded by the road, witha view to the purchase, 

on the 9theof February; he might before the 27th 
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: five changed his mind, and determined to pur- East's District. 4 
_ chase with the river as his boundary—he might 


so: but would he, when he passed the act, have 
referred*to the plan, bounding him on the road ? 
Would he have signed that plan ?. Would he not 
have made some more precise expression of his 
change of intent, than the insertion of :the loose 
expressions frente al rio ? , 


Having discussed the plaintiff ’s first position « 
« that the sale to Poeyfarré, was bounded by the 
river,’’ and urged the reasons which induce me 
to believe, that he has totally failed tovestablish 
it; let us examine another question, no less es« 
sential to his success, even if the first should. be 
decided in his favour. ‘Did Poeyfarré whea 
‘the conveyed to Bailly, under whom the plaintiff 
‘¢ claims, give him the river as a boundary ?” 

He claims under two deeds, the first from Poe 
eyfarré of which the description words are * a lot 
‘* (a terreno) belonging to me, situate out of the 
“city, consisting of (compuesto) sixty feet of 
“front, and one hundred and eighty in'depth 


“ conformabiy to the figurative plan of Don Car- 


‘los Trudeau, public surveyor of this city, 
** bounded on one side by land of the seller, and 
‘on the other by those of Bertrand Gravier’” 
and then recites that it was part of the land he 
bought from B. Gravier and his wife, by the deed 
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a February, 1819, 


Moxsax same had been by him acquired. 
Livixestox § The second deed to Bailly is not produced, 
& au. . , : . : 

but is recited in his deedto Morgan. It isno 
otherwise material than to shew why the deed 
from Gravier.to Poeyfarré, and that from 
Poeyfarré to Bailly, being now a corner lot,. 
are stated to be bounded on both sides by land of 


road, and having a base on the rear of 14 feet, 


the quibble that was raised on the other: it is, cons 
forme al plan. ‘The reference here, then is not 
for the calculation of the contents, because— 
thereis none. Itis then to render the loose ex. 
pressions of the deed more certain— What plan ? 
Clearly the one signed by Poeyfarré and Gravier, 
at the time of the former purchase. That plan, 
gives the road as the boundary. Poeyfarré then 


| Enst’n "District. we have examined ; but does not, as is untrulpe 
wv = Stated in the petition, convey in all respects as the. 


the grantor, B. Gravier. ‘There was, ung Le 
Bailly purehased it from Gravier, a triangular” 
strip of land, running to a point in the high, 


which at the time of Poeyfarré and Bailly’s 
purchase, separated the lot of the former, from — 
Gravier street —The sale from Poeyfarré, theres 
fore, is the only material one in this enquiry—ag 
we have seen, it is described by a lot (terreno) not 
a word is said of the river, it consists of 60 feet ~ 
front, without telling us where that front is; and 


it has a reference to the plan which takes away 
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Hounds Bailly on the road by this reference. And East» Districts 
he does more: he shews most unequivocally that wows © 
this plan was intended to shew that the road was Monss® 
| his own boundary ; for, he could not refer Bailly Savrsesrow 
to this plan for a boundary, if it had been intend- 

ed, merely to shew the square contents of his 

land. Poeyfarré then, by this practical construc- 

tion, not only shews his intent to bind-Bailly by ~ 

the road, but also, that it was his own boundary, 

and that the fine spun idea of the reference to elu- 

cidate the calculation, never entered into* the 

minds of the contracting parties.—It is worthy of 

remark here, that Poeyfarré, who best*knew the 

intent with which he purchased, does not appear 

to have claimed any part of the batture, opposite 

to the residue of his trapezium ; but, that this suit 

: should be first instituted, after a lapse of near 

iM a | thirty years, by one who became the proprietor of 

ee | a small part only, three years ago. 

ay Here ends the discussion of the material fat 

| in this case ; ‘the boundary of the land.” If 

they have proved that boundary to be the river, 

they are entitled to the increase by’ an alluvion, 

unless the sale by the square toise should make 

it a limited field : a question that will be present- 

ly considered—if, on the contrary, the result 

should be, that their boundary is not the river, 

it would seem, necessarily to follow, from’ the 

nature of the claim, that they are not entitled to 
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www shave first heard it asserted, “that land not bound’ 


'Morean 


we. 
Liaivinestow 
& an. 


‘¢ed by the. water, but having other boundaries 


“which separate it from the edge of the water, 


‘ may yet be entitled to the alluvion.”’ 

“ That.the lot in question, bounded by'a road 
‘‘which is public property, separated from, the 
‘‘ water, not only by the road, but by a levee, and 
** another parcel of land, which was already forms 
‘ed by alluvion—when that lot was sold, should: 
“carry with it, as an appurtenance, the land theh” 
“ formed and all which has accrued since.” 

The act of sale gives the land with its entra. 
das, y salidas, derechos, usos y costumbres. The 
English terms we should use, in'‘common par. 
lance, to translate these words, will each of them 
give a correspondent legal meaning : ingresses, 
egresses, rights, uses and customs—Can any of 
these give a right to a detached part of the gran. 
tor’s property, never used with this panticular 
part, which is conveyed, not necessary to the en. 
joyment of it, and not mentioned or alluded to in 
the act of sale? The ingresses and egresses, are 


_ given by the front boundary on the road. Rights 


(eo nomine) will convey nothing but such as shall 


‘be proved to be attached tothe soil; such as @ 


right of way, &c. but to give effect to this the 
right of servitude must be proved, and then it 
will pass under the general word rights—it is not 
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sufficient to say:a servitude is aright; rights pre : ‘Dis 
are given me, therefore, I.am entitled to the ser- ~~ 
vitude. This species of logic. will surely not car- Mosete 
re ry conviction ; and yet this rather worse is at- Layrmereag | 
| tempted in the present case. It is first assumed, + 
contrary to the fact, and even inserted in the pe- 

tition, that the lot was conveyed with its appurte- 

nances, (meaning, | suppose, that it was.so ex. 

1 pressed in the act) whereas no such word aps 

pears in the deed. ‘The reasoning is such as 

might be expected from such a foundation. — 

| — This is the abstract: ‘* we are entitled to the ap- 

e “ purtenances, alluvion isan appurtenance; there- 

: *‘ fore we are entitled to the alluvion.” But, gen- 

tlemen, admitting the land is conveyed with its 
appurtenances, and that alluvion is am accessary, 

which I deny; you do nothing unless you shew 

it to be an appurtenance of this particular lot. 

How do you prove this ? Why, they prove it by 

again repeating that they go to the river ; but 

that account we have already settled. If you go 

there, I acknowledge that without your doctrine 

of appurtenances or accessories, you are entitled 

toit. Ifyou do not go there, prove that itis an 
accessory in some other way.—But to this we can 

get no other answer than the old one ; “ that allu- 

** vion is an accessory ; that they are entitled to 

‘the accessory, therefore, they are entitléd to 

*¢ alluvion.”’ 
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use the word, /and gained by alluvion, is not an ap. 
purtenance—the right'of profiting by alluvion ig 
appurtenant to’ lands bordered by the water 
which causes the increase. But, when the’in. 
crease has taken place, that increase is no appur. 
tenance to, it is incorporated with, the original 
field, and becomes a part of, not a right appurte. 
nant to it. 

Incrementum latens alluvionis nobis acquiritur 
eo jure quo ager augmentatus primum ad nos per. 


tinebat, nec istud incrementum censitur novus ager 


sed pars primi. Dumoul. Com. art. 1. (5) no, 
115. Febrero. ( Contratos 1. 10§ 2 n. 81.) The 
authority cited by the plaintiff, tells us the same 


thing, in the same sentence with that quoted, to ~ 


shew that it is an accessory’: sigue la naturaleza 
del fundo, aque se agregua y se tiene por uno 
mismo. 

Denisart, tit. alluvion, no. 5 & 5 is to the samé 
point. L’augmentation gui nous arrive dans un 
héritage par alluvion, est une seule et méme chose 
avec Vheritage aecru—fundus fundo, accresécit 
sicut portio = 

Encyclopédie. ‘“ Alluvion is an increase, &e. 
‘* which becomes so consolidated with the conti+ 
*‘guous land, that it forms a whole with it an 
* identity. 

If, ‘‘ the portion of land thus added, is not con. 






But, the truth is that alluvion, in the sense they 
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sidered as new land; it isa part of the old, yaiatiogg 
| “which becomes possessed of the same quali- wow 
- | “ties, and it bélongs to the same master, inthe ™“ons4# 
: | ‘‘ same manner, as the growth of atree forms part L1vrvestow 
“ of the tree, and is the property of the master of 
“ the tree.” 
I might multiply these quotations without end, 
but enough have been made, to shew that there 
is no question as to the nature of this property, 
when once formed. That it is an integral part of 
the original field, and therefore, no accessory, 
appendage or appurtenance to it.—The very au- 
thor, relied on to shew it to be an accessory, clear. 
ly uses the word as applied to the right ; because 
I have shewn he, in the same sentence, expresses 
the incorporation in very strong terms: se tiene, 
he says, por una mismo. 


To prove that an integral part cannot be an ac} 
cessory, or appurtenance, would seem an useless 
task.——-But from the beginning of the controver- 
sy, relative to this property, through all its stages, 
during a period of thirteen years, and with all my 
adversaries, from Thomas Jefferson down to 
Benjamin Morgan, I have found first principles 
denied, and have been forced to undertake the 
demonstration of axioms. Therefore, (not-be- - 
cause I think it necessary to the conviction: of 
the judges who are to decide, but to give myself 


, the satisfaction of exposing the nature of the ar- 
Vou. vi. 12 é‘ 
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guments that are used to deprive me of my prét 


www =perty) I proceed to support by authority: this al. 


Morean 
vs. 
LavinesTon 
& ak. 


most-self evident proposition. 


Let us see what an accessory is. This word 
is not used, I think, as a substantive in English. 
jurisprudence, except in the criminal law—at 

our bar and particularly in this cause, it has been 
taken from the French accessoire, and used ag 
synonimous with appurtenance. What is its de. 
finition ? Denisart, tit. accessoire. ‘* When one 
‘thing is united with another, upon which it de. 
** pends, either by its origin, its nature or its use, 
‘«the first is called the principal, the second the 
‘¢ accessory, without any regard to their relative 
« yalue. A thing is said to depend upon anothet 
“< by its origin, when that thing has producedit 
‘‘ by its nature, when it cannot exist when sepa. 
‘“‘ rated from it—and by its use, when it is desti- 
‘‘ned to ornament or be of service to it.”»—Now, 
see whether land made by alluvion will square 
with either branch of this definition—it is, clearly, 
not produced by the original land (as are the ex- 
amples he gives of trees, grass, &c.) it is from its 
definition, produced by the water; and would be 
created if a stone wall, instead of the edge of the 
field, were the point at which the increase began. 

It isnot by nature so united, as not to exist if 
divided from the principal, as the rents aré, 
which is the second example. The alluvial soi 
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forms as perfect a lot, when divided from the prin-’ 
pal, as the principal itself does. 

Nor lastly, is it destined for the use of the prin- 
cipal soil, Therefore, it comes within no branch 
of the definition, and is not an accessory—an 
acre of land in the east end of a field is no more 
an accessory or appurtenance, although it may 
have been formed by alluvion, than another acre 
jn the west end, which was original soil : and it 
depends absolutely on the owner, in the one or 
the other case, to include it or not in the sale If 
the field contain 21 acres, including that formed 
by alluvion, and he sells by metes and bounds 20 
acres, beginning at the west end, the. alluvial 
land cannot be included, under the general de- 
scription of appurtenances ; nor, if he sells in the 
game manner, beginning at the east end, will the 
‘acre at the west end pass. 

See the examples of appurteriances, that are 
put by Denisart and by the 28, 29, 30 and 31 
laws of the 5th partida, tit. 5. which have been 
quoted by the plaintiff, and we shall not find land 
gained by alluvion among any of them—land, 
thus gained, then cannot, with propriety be called 
an accessory or an appurtenance ; even when at- 
tached to the soil, the owner of which claims it, 
-—W hat shall we say to its being claimed as such, 
toa lot which is divided from it, by land belong- 
ing to the public, occupied as a road, and bya 
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,  we~w ‘ tionis so extraordinary, that it seems to put a res 
"  Mosex gular refutation at defiance, and to deserve the 
: Lavisestox short mode of reasoning, which was applied to 
; am my construction of the reference in the deed. If 
the plaintiff establishes his doctrine, that the al. 
luvial soil is an inseparable appurtenance to the 
owner of that on which it was formed, let him 
take care of his title, to that which he calls the 
principal : for that principal is itself alluvial, and 
the owners of the lots on St. Charles street, would 
have aright to claim all between them and the 
river. On this head, however, I think I heard 
something like this reasoning. ‘‘ The alluvion 
*‘ belongs to the riparious proprietor, who is op. 
‘posite to it. Poeyfarré is the riparious pro. 
‘ prietor, because there is no proprietor between 
‘¢him and the river; therefore, he is entitled to 
‘‘ the alluvion as an appurtenance.” But the first 
position here is unfounded, the alluvion does 


not belong to the proprietor of the land which is 
opposite to it; but to the proprietor of the land 
on which it is formed, to which it is added. The 
second position has been over and over refuted, 
There is no property without a proprietor ; the 
road is property: the /evee is property : they both 
have owners. That owner‘is not Poeyfarré ; it is 
not pretended that he owns the road. And 
though they talk of the levee being an appurte- 


1 ! oe Die. levee, belonging to the seller ? Really, the preten.. 

















case introduced and read by the plaintiff Gra- 
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that it had a single feature of one. The batture, 
whether high or low, whether incipient (as they 
call it) or finished, was property, and had an 
owner and that owner was Gravier—for it is 
surely idle to say that it was not, then capable of 
being owned ; it must either have existed or not. 
If it did not exist, it of course had no owner; if 
it did, its height or extent is of no consequence. 
Is it not speaking in paradoxes to say that there 
is a thing, which is so inconsiderable as to have 
no being ? When the river has’ formed a deposit 
annexed to my land, sufficient to raise its bed 
above the surface of thé river *‘ in its natural 
“state, when it is not swelled by rain or other 
‘¢ causes,” then an alluvial soil is formed; and as 
soon as it is formed, it belongs to me, as the pro. 
prietor of the soil to which it is attached. No 
matter what its height or its extent ; there is no 
other scale, nor has the plaintiff given us any 
to determine at what degree of altitude it shal] 
become the subject of property. 


But there is conclusive evidence, as I think I 
have shewn, that it was at least in this state, at 
the time of the sale. The surveyor general has 
certified it; Poeyfarre has attested it by his sige 
nature ; the late superior court have confirmed 
it in the reasons given for their judgment, in a 


nance to their lot, yet they have failed to shew — het 
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| Soy Diseng, Leer vs. the Corporation. { care not, therefore, 


wow. _~whether it was only sixty feet broad, as the coun. 
Mossax sel say it was, or whether it was only six —The 


& at. 


i “lavscstow surveyor general, I say, has certified it. He has 


declared that it was covered at the time of high 
water, and itis so yet-——but this, it seems, is writ. 
ten only on one end; and therefore, he did not 
intend that it should apply tothe other. . This is 
just as reasonable as it would be to say, that be. 
cause he has written road on one end of the map, 
it does not extend to the other, although the lines 
designating it are continued—here the lines de. 
signating the extent and shape of the batture, are 
marked on the plan distinctly ; they are continu, 
ed fronting the premises, and the words, to de. 
signate what those lines meant, are written in the 
part most convenient for receiving the inscrip- 
tion. ‘The late superior court, I say, have con- 
firmed it by their decision, and have also pro- 
nounced against the plaintiff’s claim, because it 
appears by the same report, introduced by the 
plaintiff, that this title was relied on as a bar to 
Gravier’s recovery ; which as he was plaintiff, 
it would have been, had the claim been good. 
As Ihave not shewn the present plaintiff, ot 
those under whom he claims to have been pars 
ties to that suit, the judgment is no bar; but asa 


precedent, it has weight, even in point of fact, 
This court in the case of St. Maxent’s syndics 
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ys: Puche, 4 Martin, 201, say, ‘certainly the ~ rig 





“‘ considered this point [the establishment of 
** Gayoso’s line by Dubreuil’s declaration] in the 
‘same light that we do; and the fact is corro- 
‘ borated by a number of witnesses.” Here the 
‘decision of the territorial court, on a point of 
fact between other parties, is properly consider. 
ed as persuasive, though not conclusive evidence, 
—Vide also, 2 Covarrubias, 549 (4) where we 
have precisely the same doctrine : ‘ that a sen- 
“tence in favour of one shall be cited by ano- 
‘‘ ther as a presumption, in his favor.” 

Some alluvial land then existed at the time of 
sale—is it pretended that this was an appurte- 
nance ? Not that I have heard; among all the 
extraordinary positions which have been taken, 
this 1 believe is not numbered. ‘hen, even if 
the no léss extraordinary claim be allowed, that the 
levee was granted as an appurtenance, it would 
not avail, for the land then formed, outside the 
levee, being Gravier’s, all the alluyion attached to 
it afterwards must be his. 

Under this head also, let it be remarked that 
the small lot, then first erected into a separate 
property, could have no such appurtenance, as 

arise from the circumstance of their having been 
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“governments, evidence that the tribunals who Monces | 
‘ passed on Segur’s claim for indemnification, Soreneenity q 
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District. used with or appropriated to the service of a lot 
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’ that has acquired certain rights by the continued 
enjoyment of them, connected with that lot. To 
explain by an example: if the proprietors of 
Gravier’s farm had always occupied with it a cer. 
tain right of common or servitude of pasturage 
in the lands of another ; this would be an appur. 
tenance to the whole farm. But the sale of two 
acres out of 520, certainly would not give the 
purchaser the same rights, because it was neis 
ther asuse, custom or right, attached to that lof 
prior to the sale. 

And when the right, whatever it be, is to 
be taken out of, or claimed as due from, the 

. other lands of the grantor; that right or service 
must be plainly expressed in the deed, that first 
erects the land into separate property—how else 
can it exist ? While in the hands of the original 
owner, one acre can owe no servitude nor be an 
appendage to another—and this like a servitude 
must be created either by grant or long Usage-+ 
now there can be no long usage, because the lot 
was first erected, as a separate property by this 
sale, and, there is nothing in the deed, declaring 
that the alluvial soil, between the levee and the 

river, should be an appurtenance to the thing 
sold—it is sold with all its rights, &c. and we 
will suppose accessories, which mean the same 

thing, to have been also implied. But as no new 
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tights or accessories dre granted, the particular Prikl ge Sy 

portion, carved out of the farm, could haveno wevwe | 

separate rights—it shall carry with it none but “omeee | 

such as all lots of land would ‘have, to wit: a ait ond 

right of ingress and egress, over the land of the 

grantor, if none other were provided—the natu- 

ral right, which the position gives, of receiving 

or turning off water, the fruits of the earth grow- 

ing on it, its enclosure, if any, &c. There is 

then, as little foundation for the claim as an ap- 

purtenance, as there is for the river as a boundary. 
































A feeble attempt was made, to shew that the 
plaintiff was entitled by prescription; without 
pleading it, without shewing it, and contrary to 
the allegations in his non-descript petition, which 
alledges no other act of possession, on the part of 
Bailly & Poeyfarré, than that the care and expense 
of repairing the levee:were, for a time, supported 
by them; which, in no part, states Morgan to 
have been in possession fora moment; and on 
the contrary, alledges, in two places, that the de- 
fendant pretends to be the owner, has offered 
to sell, and has exercised various acts of owner- 
ship, on the premises, to the great disturbance, 
and injury, not of the plaintiff’s possession; but of 
his right and title; which acts (it is afterwards 
stated) are continued, tothe great, continued 


disturbance of the plaintiff’s ¢itle. 
Vo. VI. 13 
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If my acts of ownership have injured and dis: 
turbed his ¢it/e, they must amount to a prescrip. 
tion; because though temporary, or occasional 


acts of ownership might injure a possession, or in. || 
_ jure the property, or injure the owner; yet, to 


injure the ¢itle of the one claimant, they must 
give a title to the other.—Thus the plaintiff, in. 
stead of proving his own title by prescription, has 
acknowledged and established mine. 


I have been diffuse, in answering the plaintiff 's y 
allegations and arguments—I shall be concise in» 
establishing the principles, on which I rely, be. © 

J » e e ® ‘ hy 
cause truth is single, error is infinite ; the first 
requires little elucidation; but, to pursue the © 


latter, through all its ramifications, neces 3 


leads to prolixity. i. 

Being defendant in this cause, and knowing the 
weakness of the plaintiff’s title, I did not think it 
necessary to exhibit my own. If I shew, that 
the land claimed was not conveyed by Gravier 
to Poeyfarré, the: plaintiff cannot prevail. The. 
principles, on which I expect to demonstrate this, 
are simple. 

It cannot be denied, that the land sold to Po. 
eyfarré, with or without reference to the plan, is 


described as contained within four lines, of which | 


the respective lengths are given, as well as the 
square contents. If these four lines had been 
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, | . _ East’n Distt 
found to contain more than the calculation ex February, 1819.” 


grantee ; because the whole trapezium is sold. Moneas 


But there is no difference ; the calculation is just, Lavan 
therefore, no question can arise on this subject. 

This is the ager limitatus of the Roman law, in 

both senses of the word: first, as contained with- 

in certain artificial lines. 


Second, as having the contents calculated. 


The first of these would certainly, the second 

most probably, according to the weight of autho- 

rity, constitute an ager limitatus, or field bounded 

by another boundary in front, than the river ; and 

of course, bea property not entitled to the right 
of alluvion. 


The first, I say, certainly ; because it po 
not only on the opinions of lawyers, or the deci- 
sions of courts, but on the immutable principles 
of reason—the law of alluvion is expressly refer- 
red tothis source. Jnst.2,1,§20. Preterea 
quod per alluvionem agro tuo flumen adjecit, jure 
gentium tibe adguiritur. The jus gentium above 
referred to, is not what we call the law of nations, 
but natural law—gquod veré naturalis ratio inter 
omnes homines constituit, &c. id vocatur jus gen- 
tium. Inst. 1.2 § 1.—Ait imperator jus gentium 
esse quod naturalis ratio inter omnes homines con- 
Stituit, unde sequitur jus hoc, &c. quam ob causam 
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* Bast’o District. & ipsum quogue jus nature passim appellatur ef 
















February, 
ew equum & bonum, & naturalis equitas & natura, 
—" This natural law dictates the definition of al, 


v8. ‘ x 
Lavixestox Jyyjion to be: “ an addition to the soil impercep, 


— * tibly made by the deposition or retiring of the 
‘* water.””? Now, if there be any limit between the 
water and a given portion of land, that land can 
never be augmented by alluvion, in either way; 
The water cannot augment land, that it does not 
reach; it can deposit nothing, where it never 
comes; it cannot be said to retire from a ling 
which it never reached. 


">We want no positive law then, to enforce the 
doctrine that there can be no increase by alluvign 
to 4 limited field.—The civil law, however, leav. 
ing very few cases to be decided by induction, 
has given us this rule. 


“It is clear (constat) that the right of allu, 
‘‘vion, does not take place in limited lands.” ff, 
41. 16. This was ordained by the emperor 
Antoninus Pius. 


What is this limited field, (ager Kmitatus) 
that has no right toalluvion ? —— The con 
quered lands, which were divided among the” 
Roman soldiers, says one of the plaintiff’s coun. 
sel—and this he infers from the latter part of the 
















limitatum fuisse, &e. This. to be sure, tells us - 








authority [have just quoted, agrum manucaptum 
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that conquered lands were limited; but it surely oes 


does not teach us that, no ‘others were. 

1. Alllands which are conveyed by artificial 
lines of mensuration, or by fixed boundaries, 
are, as the term imports, agri limitaté ; whether 
the contents in superficies be set forth or not. 

2. All lands which are conveyed by measure- 
ment or quantity (ad mensuram) come under 
the same denomination, and for the same rea- 
son; because lines of measurement must be 
drawn, to ascertain those square contents. 

These definitions exclude the idea of the river 
touching the land: the distance that separates it 
is of no consequence ; an inch is as effectual as a 
mile. To constitute alluvion it must be added 
fo, it must be incorporated with, it must make @ 
whole with, the land that claims it—and the’ad- 
dition must be deposited by the water, or must 
be made by its retiring from the land. But, as I 
have before observed, the water can deposit no- 
thing én, nor can it retire from, a place where it 
has never been—and I repeat here the observa- 
‘tion, which we should never lose sight of in this 
cause, that the law of the ager limitatus, being 
inseparably connected with the general law of 
alluvion, an inherent part of it, is derived as that 
is, from natural, confirmed by positive, law. 

Let us see, whether my definition of the ager 
limitatus be just. 
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of 


| Rian, eis, _ ‘ QUz presumptio (that of a grant of the right 
| ~wevwes Of alluvion) cessatin agris limitatis certo des. 
Monesx —criptis, vel mensura expressd comprehensis, qui- 
Ipypertos bus ultra eorum limites nihil incremento con. 
cessum videtur.”?” 1 Auberus,. 123, 33. 
Vinnius, in his notes to the Institutes, 2. 1, § 
20. note (1) commenting on the definition, con. 
tained in the text, says: “ arcifinio scilicet qui 
non alium finem habet quam naturalem, id 
est ipsum flumen: nam agros limitatos alluvi. 
onem non habere’’ He then refers to the text, 
from thetdigest and says ; ‘* we may collect from 
it, that lands conquered from the enemy and gi- 
ven by the prince, orthe people to individuals, 
were possessed in such a manner, that the right 
of the possessor should be circumscribed by cer- 
tain'bounds or limits—were called limited lands, 
in order that it might be known, that whatever | 
remained beyond those bounds was public, and ) 
that the subsequent increase belonged to the 
people. Of the same nature are lands compre- 
hended by a certain measure, which in this respect 
are governed by the same law; not having the 
right of alluvion, because their possessors can 
hold nothing beyond the quantity assigned.” 
1. Heineccius, page 110, 111, Jus Nat. & 
Gent. lib. 1. cap. 9. sec. 25 4.°¢ Ita nullum est 
dubium quin id quod agris nostris hoc modo 
(by alluvion) accedit nobis, quod agro publico, 
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‘ 


vieve publice adjicitur publico cedere debeat.”’ cs 
Where, he remarks in a note on this passage, wow 
‘sand on this foundation, rests the distinction meer 
made by lawyers and surveyors, between. lands Lively 
called arcifinios, which are bounded by no other 
than natural boundaries, and /imited lands, which 
are confined to a certain number of perches or 
feet.” He then cites the digest, and several 
commentators ; and closes with a sentence that 
must, unless refuted, decide this cause. ‘ But 
whatever lies between limited fields and the ri- 
ver, there is no one who does not understand 
that this belongs either to the pudlic, or some in- 
dividual; and in neither case, can any thing be 


added to the limited field.” 

The same doctrine is repeated in a stong lan- 
guage by the same author. Elementa Juris, lib- 
2 tit. 1. § 358, im notis.—See also Grotius de jure 
bell & pac. lib. 2. cap. 3. sec: 16; where 
the definitions I have given will be found, and 
the same, chap. 8, sec. 12, where the same is 
applied to the lands of individuals; with the 
difference; that, in cases of doubt, the lands 
of individuals shall be deemed to be limited. 
Voet also is to the same purpose. 2d. vol. 728. 
lib. 41. tit. 1. no. 15. 

It was felt that these authorities decided the 
cause, and a very ingenious and bold attempt 
was made to get rid of them, by denying that the 
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— Rast’n District law of the digest, upon which it was asserted 
—. that they were founded, was law in this country, 


‘“‘ The recopilacion of Castilla, says the plain, 


Eivirostox tiff, interdicts the use of the Roman code, ag 


authority ; it orily permits, it so far as it may be 
considered the opinion of wise men illustrative 
of points, which have not. been decided by the 
laws of Spain. The law in question is not the 
opinion of a Roman jurisconsult, but a positiye 
edict of a Roman emperor; and the case is al, 
ready provided for by a positive statute of Spain, 
Therefore, this law comes within the interdicted 
part of the law of the recopilacion, and is not in. 
cluded in the exception.” 

This is, I think, a fair statement of the argu. 
ment—let us examine the truth of the different 
positions which compose it.—J‘rst, as to the 
assertion, that the law of alluvion applied to li. 
mited lands is created by positive statute. The 
passage,of the digest, if closely attended to, will 
not countenance this opinion. 

“In agris limitatis jus alluvionis locum non 
habere constat.’? The last word here means it is 
apparent, it is certain. There is no doubt, that 
such is the law ? Now, why ? Ifthe text had said, 
“ because that the emperor Antoninus Pius 
enacted it ;” it might then have rested on that 
foundation—but no such language is used—af, 
ter declaring that it was apparent that limited 
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fields had not this right, we havé the corrobora. 
tive observation, in another branch of the sen- 
tence : “* idque et Divus Pius constituit.”” And 
the same thing was established by the emperor 
Pius: or, as I think, thé construction demand$ 
that the sentence should not finish here; as it is 
printed ; but that, instead of a period, we should 
only have acomma, after constituit; and that 
what follows, ‘‘ et Trebatius ait,”’ should be cona 
nected in the same sentence. I think so, because 
I do not grammatically know otherwise, what to 
do with the two conjunctions “‘ gue and et.” If 
the sentence ends where it now does, one of them 
is certainly superfluous. If we connect them, 
they both find their place ; and they would read ¢ 
‘id que et Divus Pius constituit et Trebatius ait 
&e.”’ which would be rendered into English thus; 
“and this was not only established by Pius, but 
Trebatius says, &c.”—Be this, howéver, as it 
may; the first sentence, whether single or cons 
nected, shews that the law was certain: not bes 
cause it had been enacted by the emperor Pius ; 
but that it was apparent, clear law, and as such 
had been confirmed by him. The subsequent 
part of the section, however, clearly shews that 
it was at least as old as Julius Cesar, and there- 
fore, not first enacted by Antoninus: for Tre- 
batius is referred to, as asserting the same prin: 
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_ East’n District. this cause, between lands granted in gross, which 


February, 1819. 


wev~w ~=have the right of alluvion, and lands parcelled 


Monrean 
ve. 


‘LivinesTor, 
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out by metes and bounds, which have it. not, 
Now Trebatius, we learn from Godefroy, wag 
the preceptor of Labeo (the founder of one of 
the sects, that divided the Roman advocates) 


_ and Labeo, as Tacitus tells us, in his annals, 


died in the reign of Augustus. The first part 
of the argument then, which supposes the law to 
depend on a positive edict, and not on principle, 
is ill founded. , 
The next member of the argument. may, ag 
conclusively, be shewn to be specious only; 
Spain, it is true, has legislated on the subject, 
but not in such a manner as to exclude the exe 
ception of the ager limitatus, declared by the 
Roman law, but to confirm it. The third partida 
tit. 28. law 26, is the statute alluded to: it gives 
the same definition of alluvion, that is contained 
in the.Roman law. The operation must be im. 
perceptible ; it must be carried on by the water 
and it must be added to the field that claimsit. , 
The 30th law of the same book, enacts that, 
where the alluvion is formed by the retiring of 
the water, it shall belong to the owner of ,the 
adjoining land. 
Now can it, with any shew of propriety, be 
said that the Roman law of the ager limitatus ig 
contrary, either to the spirit or the letter of either 
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to a man’s field, imperceptibly by the water, 


shall be his; the law of the “limited field” is a — 


corollary from it: ‘* that if it be added to some. 
thing, without the land, it shall not belong to the 
owner of the field.” 

But, it is said, that the silence of the Spanish 
law on this point is conclusive, thagthe Spanish 
legislator, when adopting the Roman code, re- 
enacted so much, in the partidas and other 
codes, as he thought proper, and that having 
this passage in the digest under his eye, his not 
re-enacting it proves that he determined it should 
not be law in Spain. But, if I have shewn that 
it is a natural consequence of the law he did 
adopt, I shew enough ; and surely the plaintiff 
would shew too much, if he could establish this 
argument: for it would exclude from our courts 
alkreference whatever to the Roman code—for 
to establish such parts as are re-enacted we need 
no references; and, if they are not re-enacted, 
they stand in the same predicament, in which the 
plaintiff’s argument puts the law of limited lands, 
and: cannot be referred to all. But by -the au- 
_ thérity he relies on, the Roman law may be 
quoted in certain cases, (and I will assert with- 
out fear of contradiction) is, in point of fact, as 


frequently quoted, by every writer on Spanish. 


of these laws ? Does it not on the contrary, come Esst'n District, j 


within both ? These laws declare that land adde@ VUev~ws 
Morgan 
vs. 
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jurisprudence, as the partidas themselvesiny 
Fherefore, the silence of the Spanish lawgiver 
on this point (as well as in many thousands of 
others which are not transcribed from the Ro, 
man code) is no proof that he intended to ex, 
clude its provisions. 

If I have succeeded in shewing that the lawg 
which govern this subject are derived from the 
laws of naturg and reason, and are not the crea, 
tion of positive statute; then the authority of 
eminent writers on that subject to illustrate the 
case has been referred to with propriety, and 
this authority is decisive. 

I might rely on this course of argument, | 
think, with safety, but I have something more 
decisive. If I shew by writers of acknowledged 
authority, that the law of the ager limitatus is 
the rule in Spain, surely something more than 
the general reasoning, which has been employed, 
will be required to shew that it is not. I mean 
some direct authority, the opinion of some juri- 
dicial writer, on the Spanish law, declaring that 
this part of the Roman law did not apply in 
Spain. 

The digest of Rodriguez purports, in a short 
commentary on every law, and an introduction 
to every title in his translation of the digest, to 
give information of the agreement or discor- 
dance of the two codes. On the law in question 
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he merely repeats its substance, from which we' East's District a 
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should infer that it is law in Spain. aves 
The laws of Fuero Real have in like manner, ™°Rs* 


and with the same view, as we learn from‘the ay ye 
: ste 
tile page, been commented upon, by Alonzo 
Deas Montalvo and a learned doctor of Sala- 
manca. | 
These authors, in a note on the lib. 8. tit. 4, 
law 14. page 48, note (d) expressly declare it 
to be law, that the ager limitatus should not be 
entitled to the increase by the rising of an island 
opposite to it, which the “ ager mon limitatus” 
would have been entitled to; not merely, as was 
asserted at the bar, referring to the digest to | 
shew that such was the Roman law, but quoting 
the text of the digest, to shew it to be in accor- 
dance with the laws of Spain (which, as we 
have seen, was one of the objects of the work) 
for they say: ut in ff. de flum. lib. 1. 
We have not many of the Spanish commen- 
tators on this title of the digest. But I have 
been fortunate enough, to discover the opinion 
of the most celebrated among them in a work of 
great authority ; which, after consulting Cyria- 
cus, Bartolus, Mascaredo, Garcia, Hermosello, 
expressly decides the question, that by the laws 
ef Spain the bounds of “ agri limitati’? are not 
ehanged by alluvion. Curia Phillipica illus. 
trada, 45. n. 95, 3. 45. See also 2 Covarrubias, 









































7 Ee “sie District 500. at the end of the first column. He is‘ens! 
weet «quiring whether if a grant be made of, or a pri. 
Moncax vilege or exemption granted to, a town, by cer. 


iavspeatem tain metes and bounds, and that town afterwards 
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becomes enlarged, whether the increase shall 
belong to the grantee, or the exemption or pri- 
vilege be extended to the part added. And he 
determines that it shall not, referring expressly 


to this law in agris, which is the d. 41. § 1. 16, 


the law under consideration secuti deducitur (he 
says) ex lege in agris. Now if the law in agris 
could not be referred to in a Spanish court, to 
shew-the very case for which it provides, could 
it be (as it here is) referred to, to illustrate a 
similar case. 

Not desiring therefore, to understand the 
laws of Spain better than the authors, I haye 
quoted, and willing with them to incur the hea. 
vy penalties of citing the Roman law, in a court 


of justice governed by the Spanish code, I might- 


rest my case on the branch-of the argument 
alone. This is a Limited lot and limited lands 
are not entitled to alluvion. 

This was the ground on which the late superior 
court overruled the objection which was made 
to Gravier’s recovery, as appears by the report ; 
which let it not be forgotten, was introduced as 
authority by the plaintiff, inthe argument in this 
court, And JI really have heard no reason why 
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it should not have as much effect now as it had Easta ge 3 
then. SS ad 
Monsss 

I may fatter myself then with having. shewn: Livineston: 
1. That the land, sold by Gravier to Poeyfarré, 

did not extend to the river. Because of the ' 

intervention of three objects, either of which 

would have been sufficient to prevent that effect : 

the road, the levee and the alluvion already formed, 

— Because it is called a trapezium and, if it ex- 

tended to the river, it would cease to have that 

| figure, as the side next'the river would be divid- 

ed into a number of curve lines. 
2. That the said lot is a /imited field—because 

it was laid out as a town /ot, prior to the sale. 

























Because the contents are calculated and the 
intent of the parties to give and receive no more 
is clearly expressed. 

Because the reference to the plan clears up 
all doubt, (if any could have existed from the 
| deed alone) by giving the road as the front. 
boundary. 

3. That as well from the nature of this species 
of increase, as from the authority of express 
law, limited fields can not be encreased by 
alluvion. 


4. That neither the road, levee nor alluvion 
then existing, passed as an accessory or appurte- 
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| eae A nahce to the lot—because it has no one chataé 
were teristic of an appurtenance or accessory. 
“— Because, being first created into a separate | - 
Levrvowton property by this act of sale, the trapezium could 
have no rights or appurtenances, but such as are : 
incident to. all lots of land—and because the law, | 
I have quoted from the digest, shews that these 
objects must have been specially inserted in the 
deed, in order that they might be panewena as 
accessories. 

5. That the claim of prescription 1s onlaees 
ported by: any evidence, is contradicted by the 
statements in the petition, and has never beta 
pleaded by the plaintiff. But that the admis. - 
sions, in the petition, rather tend to establish §f . 
such title in the defendant who has pleaded it. 

6. That, even if the batture were conveyed tg 
Poeyfarré, he never conveyed it to Bailly. 

Because the objections, that are made to the 
reference in Gravier’s deed, do not apply to Po. 
eyfarré, who refers to the plan, without any-of 
the words that give rise to the plaintiff’s ob. 
jection. 

7. That nothing passed by Bailly’s deed to — 
Morgan as, by his own shewing, he was out Of 
possession and the sale was of a litigious right. 







































Befote I conclude, I will notice one efror 
which seems generally to have prevailed, and 
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which would seem to give the plaintiff an equi- 
ty, to which he cannot pretend. 


«The law of alluvion is said to be founded on 


principles of consideration, and to be supported 
by the maxim: “qui sentit onus, commodum 
debet sentire.”,—This, however, is not the fact. 
If we look to the Romam) code, where we first 
find the principle, we shall find also the reason. 
It is not on account of the risque, which the ri- 
parious proprietor runs of loss, that he is entitled 
to the benefit; but because, from the nature of 
the increase, it is impossible for any one else to 
claim it. It is imperceptibly added ; it is incor- 
porated with the other field, forms a whole with 
it—it results from this: that where there is no 
other boundary but the river, no other but the 
proprietor of the old field can claim it, because 
the precise line before occupied by the river can 
never be accurately ascertaincd.—This is fur- 
ther confirmed by the doctrine of avulsions, which 
the old proprietor may claim, because the line 
distinguishing the old field from the accession, 
may then, (in the very rare cases where such 
things have happened) be easily marked ; in al- 
luvion, however, it is different; where the original 
line, eternally varying its sinuosities, can never 
be accurately marked by the hand of art.—The 
proprietor, therefore, gets the increase, for two 


reasons : 


Vou. vi. 15 
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: Bas tin Districts = First, because it is impossible to ditinanily 
wevr~w = the new soil from the old. 


























Moneas Second, the river being his boundary, he iid, 
- ‘hun. always go to it, even if its course varies, iow 


- It is true, that compensation sometimes takes 
place in this species of accession and loss ; that. - 
persons, who have suffered by the encroachment 
of the river, are afterwards indemnified by the 
accession it brings —But this is an effect of the 
law of alluvion, not the cause of establishing it} | : 
If it were the cause, it must have gone further | 
than it goes, and proportioned the gain to the | : 
risk, which it doesnot. The man, whose landg f° | 
lie in the bend, runs all the risk of loss by €n! | , 
croachment, while his opposite neighbour on the | 
point, who is at little or no expense in raising ~ 
his levee, has all the gain by alluvion. Again — 
the proprietor of a riparious lot, which perhaps — 
may be only 50 feet deep, is entitled to the al: | 
luvion, he then ‘has all the gain; but surehe 
does not run all the risk ; his lot may, by an en 
croachment of the river (not unfrequent here) 
be lost, and that of the proprietor immediately 
behind him, may follow or go with it, as whole | 
acres sometimes disappear at once. The prow 
prietor of the back lot, then (if the principle was 
compensation of risk, by the chance of gain) 
ought to have a part of the alluvion, in propor: 
tion to the risk he runs; but there is nothing 
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like this established by law, and the equity, aris- East't’ District | 
‘ing from this assumed ground,disappears with wen 
Monrean 


the refutation of the argument, by which alone 
it was supported.” : Se : gO Hp 

Ellery, in reply. In one point, . agree with the 
defendant in this cause, that its merits, lie within 
avery narrow compass.—The facts, though im- 
portant, are happily not obscure; and the law 
arising from them, is believed to be admitted or 
settled. The wide range of objections, however, 
taken by the defendant, and the numerous codes 
and.commentaries that he has put in requisition, 
have given to the argument an unexpected, per- 
haps, an unnecessary expansion. 

In following the defendant, 1.shall endeavor 
to come at the merits of the cause ; noticing by 
the way, such objections as may seem to be ma- 
terial, with as much brevity, as will be consist- 
ent with the importance of the pending decision ; 
important, not so; much on account of the large 
amount of property at stake ;—but on account of 
the extensive, and very serious consequences, 
that, in our humble opinion, must result to pro- 
prietors of riparious lands, throughout the state. 





The plaintiff and appellant claims to be the 
proprietor of a lot of land, situate in the suburb 
St. Mary, and bounded in front by the river 
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F East’n mae. Mississippi, by purchase, 3d January, 1816, from 
~~ ~=“~Pierre Bailly, who purchased, 30th October,’ 
— 1789, from J. B. Poeyfarré; who purchased, 
— 27th February, 1789, from Bertrand Gravier 
AL, > ‘ ee 
and wife :—and he annexes to the petition the 
respective instruments of sale. He avers, that 
at the period of sale from Bertrand Gravier and 
wife to Poeyfarré, and from the latter to Bailly,. 
no batture or alluvion existed, in front of this 
land ; and, even if any so existed, no act had been ' 
done by said Bertrand and wife, reclaimingor |} 
converting it to their use and benefit ; nor was 
it then of sufficient magnitude, in breadth orelés © | 
vation, nor of sufficient worth or importance,to 
be so reclaimed or converted ; that whether there ‘ } 
were, or were not, an incipient batture then ex. 
isting, it was the intention of the parties, the one 
to convey, and the other to acquire it, as well ag 
the right of alluvion ; which by law belonged to 
the owners of land, bounded by navigable ti 
vers:—that subsequently to this period, a bat-, 
ture or alluvion, to a very considerable extent, 
has there been formed; which he claims asa 7 
legal accessory to his land :—that this land so 
situated was sold by Bertrand Gravier and wife 
to Poeyfarré and by the latter to Bailly, fora 
full price as such ;—that thenceforward, the care 
and expenses of maintaining the levee in frontof 
this property, devolved upon the vendees, and 
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that thenceforward the vendees also incurred the 

risk of the diminution of their land, by the Meee — 
washing and encroachment of’ the river; that Livixesros 
notwithstanding his right and title to the batture, 

thus formed in front of his land, the defendant 

and others, claiming title from John Gravier, or 

otherwise, have given out and pretended, that 

they were owners and possessors of this batture ; 

and have offered it for sale, wherefore he prays 

to be adjudged and decreed the lawful proprietor 

of the said batture or alluvion, and that the-de- 

fendants be perpetually enjoined not to disturb 

the right and title of the petitioner ; and that he 

may have every other and further relief, ke, 


re, 
a 





In his answer, the defendant and appellee, after 

@ variety of demurrers and exceptions to the form 
and substance of the petition, process of the 
clerk—jurisdiction of the court, and competence 
of the judge, proceeds to plead the general issue, 
and puts the plaintiff upon the proof of the alle- 
gations, contained in his petition. He pleads 
also the prescription of 10, 20, and 30 years; he 
states, that John Gravier, being disturbed in the 
possession of the batture, of which the premises 
form part, instituted a suit at law, against the 
mayor, aldermen, and inhabitants of the city of 
New-Orleans, the judgment in which, -he pleads 
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in bar, as res judicata ;—he states, that Joh 
Gravier owned and possessed the premises, un) 
der a legal title from Bertrand Gravier ; under 
whom the plaintiff also claims ; and that he trans. 
mitted his title and possession to Peter De La 
Bigarre, whose executors, by deed of partition 
and sale, conveyed and released their title to de. 
fendant; he also notices the inconsistency of plain- 
tiff, in entertaining and expressing, at different 
times, different opinions in relation to the title 
of the batture ; calls upon him to answer certain 
interrogatories, and to admit certain documents’ 
he also calls upon him to produce the severak 
plans referred to in the conveyances, annexed to 
the petition, from Gravier to Poeyfarré, and fron 
Poeyfarré to Bailly. | 

As these different demurrers and exceptions’ 
were not argued in the court below, nor relied 
upon here, they may be considered as abandoned; 
and the cause as depending upon the general 
issue. 

With regard to the inconsistency, sought to 
be fixed upon the plaintiff, for having entertain: 
ed and expressed, at different periods, different 
opinions in relation to the title of the batture; 
and which is made to occupy a conspicuous sta-: 
tion, both in the answer and argument, as it is 
nota point at issue in this cause, we are not 
here to discuss it, Were it necessary or regular 
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jt would be most easy to vindicate him from the F 2 Sayre 
charge ;—to shew, that he has been actuated but warns — 
by one motive, in relation to this subject, that.of Mons 
keeping open the batture ; and that he has of Lrvixesrom 
course favored all legal efforts, whether on the ate 
part of the city, or United States, directed:to this 
end ;—and that his present suit, standing. on no 
mercenary grounds, is singly directed. to. the 
same object. Nor shall we examine how far the 
charge of inconsistency may, be made to recoil 
upon the defendants ; we wish to argue the cause 
abstracted from the parties, and wholly to con- 
fine ourselves to the question of our title., I say 
emphatically our title ; since the defendant in the 
court below did not think proper to produce.any. 
No proof whatever was offered, in support of the 
numerous aliegations, contained in his: answer ; 

neither did he produce the judgment, which he 
had pleaded in bar ; nor the title, upon which he 
relied. He, therefore, in this cause, stands with- 
out title, claim, or pretension. 


By. 
ee 





The principal questions arising in the cause 
are ; 

1. Did Poeyfarré, by virtue of the conveyance 
from Bertrand Gravier and wife,,.become the 
riparious proprietor of this land ? , 

2. Has his title as such been by him.conveyed 
to Bailly, and by the latter to the plaintiff ? 
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I. The answer to the first question depends upoy J 
the intentions of the parties, as expressed in the 
instrument of sale. What are these expressions? 
By referring to the deed, we find, that B. Gra, 
vier and wife sell Poeyfarré, ‘un pedazo de 
tierra formando un trapezio, situado fuero de la 
puerta de Chapitoulas, compuesto de 415 pies de 
tierra de frente al rio,” &c. A piece of land, 
forming a trapezium, situate without the Chapi, 
toulas gate, composed of 415 feet, front upom the 
river. And lower down, we find this land ‘Sold, — 
‘© con todas sus entradas y salidas, uses, costums 
bres, derechos y servidumbres,” with all its in. 
Bresses, egresses, uses, customs, rights, and sers 
vitudes. 7 

These are then the two clauses of the deed, to 
which the attention of the court is invited, in ore 
der to ascertain the intentions of the parties. : 

The first expressions give the river as the 
front boundary; and the second convey all and © 
every singular accessory, whether in law or fact, © 

De frente al rio. It seems hardly possible to 
question the meaning of words, so’unequivocal; 


or to attribute to them a signification, other than | 


that giving the river as a front boundary ? By 
what logic or criticism, are they made to signify 


a limit short of the river ? 
A distinction is sought to be taken by the de. 


fendant, between face au fleuve, (translation of 
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frente al rio) and face surle fleuve ; arid it is porcbahg re 
contended that the latter phrase alone carriesus wees © 
to the river, while the former is represented asal- Mon™ 
‘together loose and indefinite ;—indicating rather air jae 
the aspect or exposure of the land, than its actual 
boundaries: And to support this distinction a 
variety of cases are put by the defendant ;—pro- 
perty is made to front the cardinal points.— 
Suppose your deed makes you front north, 
where then, it is asked, is your northern boun- 
dary ? And the defendant is drawn by the mag- 
netism of his fancy to the north pole, where we 
are invited to follow him, in pursuit of our boun- 
dary. | 
But are gentlemen serious in attempting to 
sustain so hopeless a distinction between the 
prepositions to and upon, when used in this con. 
nection? A distinction too, only attempted to be 
supported, through the medium of a literal trans- 
lation of a phrase, both idiomatical and technical. 
In the Spanish language, the phrase, frente al 
rio, has always in this country, in conveyances of 
land upon the river; been considered equivalent 
to, and translated indifferently by, face au fleuve, 
or face sur le fleuve. The idiom of the Spanish 
language does not admit of the discrimination 
attempted by the defendant between the French 
phrases. Frente sobre el rio, the literal transla- 


tion of face sur le fleuve, would be a barbarism. 
Vor. vi. 16 
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Districts Frente al rio, therefore, is truly translated into 
wanted French, face sur le fleuve or face au fleuve ; inte 
Mosssx = E:nglish, front upon the river. 


Neither, in describing river boundaries, we 
venture to say, does the least shade of difference 
obtain between these two French phrases ; and 
translated into English, they are both rendered 
by the expression front on the river. Thus, in 
the defendant’s report of the cause of Gravier vs, 
the corporation, we find face au fleuve translated 
by him (doctus utriusve lingue) front on the 
river 

The preposition de, in the phrase de frente al 
rio, has also been made the subject of criticism, 
and has been supposed, by one of the counsel, 
to be of singular force in restraining our front 
boundary. 

Our deed has in truth been treated, rather asa 
bill of indictment, upon a motion in arrest of 
judgment, than an instrument of sale. Fortu. 
nately, however, this philological assault has 
been confined to the two prepositions in the 
phrase ; while the two substantives have had the 
luck to eseape unhurt. Horne Tooke himself 
could not have better conducted a preposition 
war.—One gentleman takes in hand the preposi- 
tion of; while the other encounters the preposis 
tion to ; of which they give as good an account, 
as he did of the two obnoxious prepositions, 
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which were objects of his hostility, and had the ca it 
immortal honor of giving birth to the Diversions wae 
of Purley. —" 

But, how are words of conveyance to be taken, Liviscetos 
unless in their most known and usual significa. — 
‘tion, regarding less the niceties of grammatical 
rules, than their general and popular use Civ. Code 
4, art. 14,15, And accordingly we examin. 
ed witnesses, in the court below, touching the 
known and usual signification of this phrase and 
the sense in which it had been invariably em- 
ployed in grants and deeds of land upon the Mis. 
sissippi. To this end, we also exhibited the 
record of French concessions and register of land 
¢laims : all concurring to establish this fact. 

In the court below, the defendant took an ex. 
ception to the introduction of this species of 
proof, as inadmissible, upon two grounds; 1. 
Because this phrase, frente al rio, was clear and 
wnequivocal. 



























2. Because it was said to be inconsistent with 
the plan of survey, referred to in our deed. 

Here we cannot but invite the attention of the 
eourt, to the variety of the degrees of force and 
clearness, that has been attributed to this phrase 
by the defendant, in the course of one short ar- 
gument. First, for the purpose of excluding 
important testimony, these words are termed 
clear and unequivocal ; afterwards, when he wish. 
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general and loose, and at length — as 
magical and talismanic. 

But our parol proof was not introduced in con, 
travention of the principle cited from the digest; 
but to shew, 

1. That there was a popular and appropriat. 
ed signification, affixed to this phrase. 

2. The practice of surveyors and general 
usage of the country, in relation to surveys and 
plans of land upon the river. 

To such ends, has not parol proof always been 
admitted? In 8 Term. Rep. 379, it was admits 
ted to explain the words serve and J/earn in aq 
indenture. See also to these points, the follow? 
ing authorities, Vaughan 79—1 Hen & a 
177.—6 Mass. Rep. 440. 


In the late territorial court, we find, on the trial 
of Gravier against the corporation, these very 
points established by parol testimony. ‘To 
the first point of defence, says the report, the 
plaintiff replied, that the expressions, face au 
fleuve or face alone, were, in the general under. 
standing of the country, testified not only if 
common parlance, but universally in acts of sale, 
equivalent to the most explicit terms of bounda. 
ry on the river. To establish this, they cross 
examined Laveau Trudeau, the recorder of the 
city, one of- the defendants in this cause, who 
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had been introduced by them as a witness, in East’n Distriets ~ 


pursuance to the law of the territory for.that pure wow 
ose. — 


He had performed the functions of surveyor Livrxestom 
& Ate 
general twenty-eight years; and produced Mr 
Lafon, the deputy surveyor general of the Uni- 
ted States, who had performed the duties of sur- 
veyor, and resided in the territory long before the 
transfer. Both these gentlemen declared, that 
the words face au fleuve, or face alone, ina deed 
or grant of land on the Mississippi, universally 
were understood to give the river as a bounda- 
ry; unless the deed expressed some other fixed 
limit or line of boundary ;—a great number of 
, the defendants’ witnesses, were also interrogated 
to this point, who all concurred in declaring, 
that to be the expression, universally used to 
convey an idea of boundary upon the river, as 
well in conversation as in sales. P. Pedes.- 
claux, who kept the records of deeds and mort- 
gages for 30 years, testified, that this was the 
expression invariably used. Indeed, this point 
was not attempted to be disproved by the de- 
fendants.—As to the stake fixed within the levee, 
as the place of beginning the survey of the Jesuits’ 
plantation, and the line drawn thence in front of 
their land, the same witnesses, Mr. Laveau and 
Mr. Lafon, being examined on this point, also 
declared, that in surveying lands on the river, 
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: Pisa, 1315. it was the universal practice, and had been fron alt 
wv~ the first settlement of the country, to place twe 16 
Moncax or more stakes, at an arbitrary distance from the 

~~ river, in the side lines, to mark the direction into th 
the country; but that these stakes, called ig wi 
French bornes or boundaries, were never intend in 
ed to mark the extent or termination of the lat. pt 
teral lines towards the river —That all the said . 
; . de 
concessions or sales express their breadth on the ; 
river, by so many arpents front, (180 French ” 
feet) and that to ascertain this front a right line iz 
is drawn, either parallel to the course of the ¥ 
river, when it can be done, otherwise by a per. oe 
pendicular to one of the side lines, on which the 
number of acres, which the farm isto have in "! n 
front, is always measured—that this line is called al 
in French, ligne de conduite, or base for the ad, te 
measurement of the number of acres in front t= of 
that every plantation, without a single exception | th 
on the river, has its front measured upon sucha ve 
line ; but that in no instance does it serve as@ di 
boundary between the farm and river, ‘That le 
were a grant is made of a farm or land on the i) 
river, the line of admeasurement (/igne de con, u 
duite) is drawn correctly across the front, from P 
one bay to the other; and, of course, leaves 4 ul 
considerable part of the land between the river : 


and this line, but that such parcel so excluded, is 
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always considered as part of the farm.’’—Rep. 
16, 17, 18. 

We therefore, hold our front boundary upon 
the river, by virtue of the same expressions 
which have given it to all the riparious proprietors 
in the state of Louisiana ; which gave it to the 
purchasers of the confiscated property of the Je- 
suits ;—which gave it to Bertrand Gravier, un- 
der whom both plaintiff and defendant derive 
title And, if in the conveyance to Aim, the 
words carried Aim to the river; will not the same 
words in his deed to us, carry us also to the river? 
Will they convey fo him that which they do not 
convey from him ? 

What could have induced the parties to this 
instrument to adopt the technical phrase, frente 
al rio, front upon the river, if it were not in- 
tended to have its known and usual signification 
of a river boundary ? And why not, if such were 
the case, give it at once the nearer and more con- 
venient limit, the road or ievee—if these, as the 
defendant contends, be obstacles not to be over- 
leaped, since they would unequivocally have ex- 
pressed the intentions of the parties. Here, the 
utmost that could be contended for against the 
plaintiff is, that the intention of the parties, as to 
the front limit, is egurvocally and obscurely ex, 
pres.ed ; in which case, nothing would be gained 
by the defendant ; for it is settled law, that ob- 
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scure, ambiguous, and even repugnant clauséy 
in a deed, are always to be construed against the 
vendor. Civ. Code, 340 art. 23, 9 East, Rep. 
15, 3 Johns. ae 387. 8 Johns Rep. 406. 


But a variety of circumstances are resorted to 
by the defendant, to shew, that notwithstanding 
the use of this known and settled phrase in the 
deed, the parties intended to establish anothep 
boundary than the river. 


In the first place, it is objected, that at the 
time of making the deed, there existed a batture 
already formed in front of the land ; that its ex. 
istence is proved by its being designated on maps 
made by a sworn officer, prior to the time of 
sale, and one of them signed by the grantee, and 
made at his request. 

Reference is here made by the defendant, to 
the plans of the plantation by B. Gravier, both 
dated the Ist April, 1788; and also to one pur. 
porting to be a copy of the plan of the plaintiffs 
land, dated 4th February 1789. 

To know the weight, which ought to be at- 
tached to these plans, it will be necessary to ex- 
amine their character, and the nature of the proof 
they afford. 

From witnesses (themselves surveyors) we 
find, that itis usual with surveyors, in order to 
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sclieve the nakedness of their operations, to add Ea a 
aw 


to their plans, a perspective view of the neigh- 
bouring objects, introduced and coloured accord- 
ing to their fancy. 
been exhibited on these, plans. It did indeed 
then exist, to a considerable extent, in the upper 
part of the faubourg St. Mary and had been, 
for several years, gradually extending toward 
the city. It might, therefore, be readily enough 
imagined to be, where, according to the common 
course of its increase, it was approaching, and 
would probably in reality soon be. But never 
before was it attempted to convert the exhibition 
of neighboring objects, real or imaginary, into au- 
thentic evidence of their indisputable existence, 
sufficient to overthrow the positive testimony 
of three old, respectable, and uncontradicted wit- 
nesses. It certainly made no part of the opera- 
tions @f the surveyor, nor was it in any degree 
the object of his official certificate. As well 
might they attempt to realize and locate the va- 
rious groves, canals, and tivolis, by which the 
plans of the different faubourgs in the neighbor- 
hood of the city are environed and ornamented: 
We need hardly remind the court; that on the 
Ath of February, and Ist of April, the respective 
. dates of these plans, a batture, had it eyen then 
existed in front of our land, could not have then 


been.a very visible object. 
VoL. vi. 17 
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In this respect has a batture Lagneonge 
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trict Much stress seems indeed, laid upon the cig 


ww cumstance of these plans being made by a swork 





officer, as he is repeatedly termed by the defends 
ant; and we are almost led to believe, they were 
actually made under oath. But what duties, if 
it be worth while to inquire, was the surveyor 
general sworn faithfully to perform? Those only 
which he owed to the government, whose officer 
he was, and not to individuals. But had the 
question here been even in relation to a concess 
sion or grant from the king, his master, of what — 
importance would his oath of office be, in regar@ 
to the fact of existence of a thing, not the subject 
_ of his operations, nor the object of his certificate? 








In relation to a plot or survey, made for Gra | 


vier or Poeyfarré, he certainly stands upon the 
same footing with any other surveyor, or any 
other individual, selected for that purpose. 

The defendant aware of the slight pfésumps 
tion raised, by this’species of proof, of this fact, 
wholly contradicted by positive testimony, em 
deavours to help it out, by calling to his aid, ‘his 
own report of the cause of Gravier vs. the corpos - 
ration ; contending, that the existence of the bats 
ture was, in that case, ‘* proved and admitted,” 
as well as recognised by the court. 


To this we answer : . 
1. That this is the first time, the defendant has 
seemed to feel safe in referring for evidence or 
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“? 2 ° East’n’ iia 
law to the proceedings in that case. In the Es 319, 


court below the plaintiff’s counsel were constant- 
ly restrained from making further use of it, than 
they were entitled to make of any report. 

2. That the existence of a batture, in front of 
gur land, was in that case, neither proved nor 
admitted, nor recognised by the court. 

, By referring to the testimony of the surveyor 
general in that cause, we find, that on the plan 
of Gravier’s plantation, which he himself terms, 
a first sketch or draft, he only measured the bat- 
ture in the upper part of faubourg; but that to- 


wards the city, he laid it down, according to his — 


judgment. Exam. tit. of U. S. 58, 59, note E. 

Now it will be recollected, that the question 
then before the territorial court was not the ex- 
istence of the batture in front of our land, but its 
existence in front of the faubourg, in general ; 
an extent of thirteen acres; in the upper part of 
which only was it measured, according to the 
testimony of this sworn officer. Hence we may 
safely infer, that ower down, it was not suscep- 
tible of measurement; neither is it made by 
him to extend fo, but only fowards, the town.— 
How then can it be asserted, that either his 
sketches, or his testimony, are in contradiction to 
that of our witnesses in this cause ? Or, that in 
the face of positive testimony, it proves the ex- 
istence of abatture in front of our land, and in the 
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4  East/n ae. lower part of the faubourg, and near the upper 
| ww =sgate of the city ? , 


— From the testimony of the same witness, jf 


Livivesrox we must be referred to his testimony, does it not 
& aL. 


equally appear, that B. Gravier invariably ac, 
knowledged his abandonment of it to the propri- 
etors of the lots fronting the river : and, in 1796, 
after its formation in front of ourland, that he 
equally acknowledged its abandonment in oug 
favor ? 

But even-admitting, that the defendant has by 
these plans raised a presumption of the existence 
of a batture in front of our land, ought this pre- 
sumption to outweigh the concurrent and ‘uns 
contradicted testimony of three unimpeached 
witnesses ? None of them biassed by any interest 
or influence ; two of them, from their living, oné 
upon, and the other near the spot, necessarily 


having a full knowledge of the fact; and one of 


them, having been the owner of this land, neces. 
sarily also having an accurate knowledge of dates, 
Caisergues, who was alcade and procureur ge 
neral, under the Spanish government, says, that 
the batture, in front of the plaintiff’s land, began 
to form, somewhere about thirty years ogo: 
Brumo says, “ when Bailly first went to this 
lot, there was no batture at all, but there were 
15 feet of water :” and recollects to have seen 
one of the largest ships in port in front of Poy. 
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batture is now situated ; and when interrogated 
to this point, says Ais own lot was about 400 feet 
above Bailly’s lot ;—and in support of his recol- 
lection of the depth of water, states the circum- 
stance of his having there @ raft of wood, draw- 
ing ten feet of water ! 

Bailly, whose release was tendered in the lower 
court, and whose competency was admitted, 
says, at the period of his purchase from Poey- 
farré, 30th October, 1789, ‘‘ there existed no 
batture in front,” that he has been fifty-five years 
concerned in the wood trade upon the river, and 
lived on this land from the time of his purchase, 
from Poeyfarré, 30th October, 1789, until he 
sold it to plaintiff, 3d January, 1816 :—that at 
the time of his purchase from Poeyfarré, a bat- 
ture began tu form higher up in the faubourg, 
. “shortly after he made this purchase, he made 
an avancé; other owners did the same ; from 
which time the batture began to form in that 
part,” 


If this fact, established by the concurrent tes- 
timony of these witnesses, admitted of doubt, 
why were they not contradicted or impeached 
by the defendant in the lower court? Why was 
not counter-testimony exhibited ? And if itcould, 
would it not have been eagerly procured ? 
Jnstead then of the defendants shewing that a 


dras’ and his’ own lot, in the place where the Eats Satie : 
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_ East'o District. batture had already been formed. in front of oup th 
© Neenw ~siland, we have incontrovertibly disproved its exé ve 
Mossax  istence.--And if no batture then existed, it could a 
a pl not have been withheld nor reserved; and the ve 
th 


cause must be decided in favor of the plaintiff, 


In the next place, it is objected, that the ven, in 
dor had, prior to the sale, caused a plan tobe ra 
made for the division of a part of his farm into la 
town lots, in which the trapezium in question, J © 
was designated, as included in lot no. 7;—that — 
it is particularly referred to in the said plan, ag _ v 
being to be sold, as it stood in fence, avec seg | v 
entourages, and that the front line of this, as wel} e 
as the other lots coincides with the line of the =f © 
public road, which runs in front of it. la 

It is said by the defendant, that it was admit, . 
ted, that if this conveyance had been of a town lot, , 


it would have excluded the right of. alluvioni . 
We are not disposed to retract this admission, 
nor dispute the difference legally existing, in this 
respect, between the urban and rural proprietor, 
To the city belong, as necessary appendages, its 
commons and shores ;—its lots are all bounded 
by streets; and are sold, whether so expressed 
or not, according toits plan. Winter’s lot, ads 
duced by the defendant as an instance, lying 
within these limits, must necessarily be subject 
to the same rule. When we find, however, that 
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the river is not even mentioned in the proces 


‘verbal, and that the plan itself of that lot shews 


astreet, with arange of tobacco stores, inter- 


. vening between it and the river, we cannot think 


the instance happily chosen. 

But all this does not turn Gravier’s plantation 
into a city, nor anticipate the date of its incorpo- 
ration—nor even the execution of his specu. 
lative plan; neither would the actual execution 
of that plan, make the subdivisions of his farm 
town lots. But still less can it be relied upon, 
where the deed gives a different boundary, and 
when, as we shall conclusively shew, there is no 
évidence whatever arising out of the plan, or 
otherwise, that it had been carried into execution 
by any actual survey and subdivision of his plan- 
tation in conformity to his plan. This plan was 
introduced by the defendant, as proof that B. 
Gravier had laid out his plantation into a fau- 
bourg, and that our land was sold in conformity 
to the plan of that faubourg. 

Let us notice, by the way, that this is contra- 
dicted by the title of the plan itself, to wit, ** a 
plan of the plantation of Bertrand Gravier,” from 
which it is clear, that, at least at its date, it was 
still a plantation and not yet a faubourg! Where 
is the evidence of any ulterior step in the con- 
version of this plan into a faubourg? Is it to be 
discovered in the plan itself? If so, let it be 
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5 es pointed out.. That evidence, it would be tobe st 
4 aw imagined, would naturally be the certificate of bi 
Monsax the surveyor of his operations of survey. If it tie 
Livixestron can be supposed to consist of any other indica. cc 
& at. : 

tion on the face of the-plan, or by any supple. ec 
mental proof in this cause, testimonial or other. Ci 
wise, there was not wanting ingenuity or rq n 
search on the part of the defendant, to bring it te s] 
light. Its incorporation with the city hasnot | p 
been shéewn to have been, and probably was not, | v 
prior to the cession. 1805, c.12. Under the Spam - Vv 
ish government, it could not be so laid out and 4 
incorporated, without the express permission of i 
the council of the Indies. Recop. Ind. 4, 8, 88, n 
No. such permission has been shewn or alled a 
ged. | I 
In default of evidence on this subject, thee: ‘ 

fendant has resorted to the more convenient re. 

source of giving it himself a name ; and accord. 

ingly has been pleased to denominate it Gravier's . 


town. But, notwithstanding the magic of,a 
name, we beg leave to assert, without fear of 
contradiction, that, at the period of our purchasé, 
neither was the plantation of Gravier a suburb 
of the city, nor had it then set up as a town by 
itself. 

- 1. Because this trapezium of land, designated 
as part of lot no. 7, On. this speculative plan, in 
its side and rear lines, is cut off from three 
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breadths, shewing clearly, by the relative direc- 
tion of the respective lines, that it was sold:ac-. 
cording toa plan, very different from the project- 
ed one of the then uncreated faubourg of the 
city: and it would seem, it could only be by a 
miracle, that it could have existed in its true 
shape in this projected plan, without having been 
previously surveyed and sold by Bertrand Grae. 
vier.—No proprietor, not subject to a most per- 
verse and unprofitable fancy, would so have dis- 
figured and mutilated his lot; and no purchaser, 
in his sound senses, would have thought he was 
making a speculation, by purchasing a square in 
a city, with the exception of only just so much 
land, as would serve to shut him out of three 
streets in four. 

. 2. Because, in our deed it is not said, that the 
breadth of the front extends 415 feet from the 
street (since called Gravier street) on its lower 
side, to the street, (since called Poydras’ street) 
on its upper side, as would naturally have been 
the case, if the projected plan had then been exe- 
cuted ; and further, because most obviously it 
would also have been described as part of lot 
no. 7 of this projected plan; whereas, in our 
deed, it is merely described, as situate outside of 
the Chapitoulas gate, consisting of 415 feet front 


upon the river—so many feet deep upon the 
Vo. ty. 18 
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lower side==so many feet on the side of the gare 
den of the vendor, and so many feet on the upper 
side ;-—it is not even Called un terreno, a lot, but 
un pedazo de tierra, 4 piece of land. 

But after all, what is the character of this pro, 
jected plan ? a slight inspection shews it to be 
what it is justly termed by its maker, the survey. 
or general, a mere sketch or first drait— a projet, 
rather than a p/an ;—dealing altogether in pros, 
pective. All its applications (which by the way, 
are the work of B. Gravier, and not of the sur. 
veyor) refer, not to what has been, but to what 
is to be done.-—Thus lots no. 13, 14, &c. are 
described, as devant etre vendus, aprés la mesure 
faite; a further proof, if necessary, from the 


' face of the plan itself, that the thing had not 


then been executed. . 

Again, this plan exhibits neither the survey, 
proces verbal, nor operations, of the surveyor, 
was made at the request, in the house, and -prin- 
cipally in the hand writing, of B. Gravier jor 
delivered to him subject .to his control, and al- 
tered by his directions; shewing, in one part 
alone, according to the sketch, above thirty lots 
expunged. 

All plans of the different faubourgs, laid out 
in the neighbourhood of the city, amounting te 


nearly a dozen, are, without exception, depo. 
sited in the offices of the different notaries, bee 
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fore whom the sale of lots are executed, and to Pasta Distret ' 
which these sales all refer ;—but this plan was UWevws | 
Morean 


ofa more domestic turn, and appears never to 


have left the house of its owner,’ not even to visit Lavixcsrox 


the office of Pedesclaux, his own notary, until 
long after the purchase of our land.—As to what 
tite it found its way to the archives of the city 
council, we are equally in the dark ; but certainly 
not before the year 1796. 

On the reduced, or second plan, bearing still 
the same date of Ist April, 1788, we find a mar- 
ginal note, with the signature of the surveyor 
general, under date of 1796, certifying the ad- 
dition to the plan of three ranges of streets in the 
rear, and the conversion of a square of intended 
lots in the centre of the projected faubourg, into 
a public square. We have then, on the face of 
the plan itself, incontestible proof, that the plan 
of these three ranges of streets and this public 
square, (in extent one half of the faubourg,) were 
not formed prior to the year 1796 —Now it is 
most manifest, from the slightest inspection of 
the whole plan, that the several parts of it were 
finished in one operation ; it jis manifest from the 
color of the ink-——the course, shape, and perfect 
unity of the lines; there not being the slightest 
appearance of junction of lines, made at one time, 
to lines made at another ; or any novelty or alte. 
fation whatsoever on its face as would be una. 
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voidable in a plan or a picture, one half of the 
surface of which was executed eight years after 
the first. —However perfect might be the skill of 
the artist ; the strokes of the finest or the bold. 


“est pencil could not crush out the corroding tra. 


ces of times. 

Finally, these plans are only the separate. and, 
at least then, the unpublished acts of B. Gra 
vier, the original vendor or of Trudeau, hig, g 
agent for that purpose, by which, we, having 
neither knowledge of, nor participation in them, 
are not to be affected. 


Another proof urged by the defendant, to de, 
stroy our front boundary upon the river, is what 
he terms, the clear and unequivocal declarations 
of the parties, that this land, even although in the 
deed it should front upon the river, should yet 
be bounded on that side by the public road ; in, 
asmuch as it was sold according to a plan, by 
which it was so bounded ; which plan was sign- 
ed by the parties, and made part of the deed; 
and of which a copy was produced in testimony. 

As great stress is laid by the defendant upon 
this argument, and as it is repeatedly urged by 
him, with some air of triumph, let us examine it 
attentively ; and as the plan is referred to by the 
parties, see what is the just connection, in which 
it is to be taken with our deed of conveyance, 
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.» We have already considered it, so far as the parking 7 
depicting of a batture, on the water edge, could “Uvwy 
with any shew of reason, be insisted upon, as | Moneas 
authentic, incontestible proof of the fact of its Levmesses 
existence there, when not.a subject of the opera- - 


tions or certificate of the surveyor; and shewn 
that, under these circumstances, if it do not fully 


amount to authentic, indisputable proof of such 
ct, then that it is wholly insufficient to over- 
throw the mass of testimonial proof in the cause: 


of that testimony, we have already noticed its 
positive and circumstantial nature ;—the con- 
currence of the witnesses ; their age, their disin- 


terestedness, the impossibility of their being in 
an undesigned error; their unimpeached veraci- 
ty. And yet, in our view of it, in so far as it has 
been considered, it is not necessary to disbelieve 
the witnesses, in order to establish the authenti- 


city of the plan, for the true purpose for which it 
is referred to in the deed.—-Now in what con- 
nection, and how far is it, by fair reasoning, to 
be taken with reference to the words of convey- 
ance, in our deed? Why, so far as it can con- 
duce to its greater certainty, and no further. 

It is expressly referred to in the deed only for 
greater certainty ; not to control or alter without 
netessity, what has been already certainly, and 
absolutely expressed, but to make clear, what 
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Garcon 1805. from its generality, may be in need of ascertain. 


ar vol 


lareresror 


ment. 

We lay it down as a general position not to be 
denied, that when in a deed, there are words of 
conveyance and description, which are positive 
and unequivocal, (and more, especially, if they 
be also technical and idiomatical) they are to be 
taken according to their known and usual, and 


proper import; unless the subsequent a ae 


tion of other phrases render it indisputable, t 
they were intended to have a different signif. 
cation. 

Now in our deed, there are words of convey, 
ance, that are also words of description and locay 
tion, in themselves clear and certain, beyond 
dispute; we mean the words expressive of our 
boundary in front, to wit, 415 pies de frente al rio, 
There are in it other words of conveyance which, 
as words of description and location, are loose 
and obscure from their generality ;—-we mean 
the words relative to our boundary on the right 
and left and rear; and there is afterwards a ge- 
neral reference to the plan of survey, exhibiting 
the line of breadth of our front, running (as is 
usual) within the road ;—and the other lines of 
survey, as they separate our land on the right 
and left hand, from lands of the vendor, and from 
his garden in the rear; and subjoined to the 
plan, a process verbal of the surveyor, stating in 
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of survey, and not as precise words of conveyance 






























OF THE STATE OF LOUISIANA. as 
substance, that he had run the lines exhibited in Esst’s << a 
the plot, (describing his operations) saying, of www | 
the land in general terms, bounded on all sides, Mon" 
(that is except the front) by land of the vender, sae es 
and in front by the main road. 


_ Now in what manner is such a plan so referred 
to, to be construed in relation to such a deed ? 


. It is to be taken, in so far as it conduces to its 
greater certainty, which is in the deed itself, the 
express and sole reason of. the reference. Or it 
is to do more. Is it to bring into doubt words 
of conveyance in the deed, subsequently execut- 
ed, in themselves certain, and used in an abso- 
lute sense ; or rather, is it to work the greater 
effect in making the deed utterly silent, where it 
has most distinctly spoken for itself? 


Viewing the words of the proces verbal, as 
words of convenient description of the operations — 


in the deed, all difficulty is at once removed. 
In this view of it, it coincides with, and renders 
clear, those clauses in the deed, which vaguely 
and obscurely indicate the boundaries of the 
right and front and rear, where lines were per- 
haps necessary for clearness, in default of any 
expressed natural and well known boundaries on 
those sides. On the other hand, they are not in 
reality in conftict with the words of conveyance 
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‘ 


in our deed, that in clear and absolute terms 
conveys a boundary on the river in front. 

As to. the question of our boundary in front, 
the clauses respectively in the deed and the pro. 


ces verbal of the survey being applicable .to dif. 


Serent objects, it cannot notwithstanding their 
literal variance of expression, be justly contends 
ed, that they are even in conflict with each other, 


As well may it be said. of two vessels, on the same © 
ocean, the one going east must of necessity rug 


foul of the other going west; though they may 
be sailing on different parallels of latitude. 

The one clause is used in the deed of convey- 
ance, and intended by the party to convey to us 
our boundary on the river, the other had been 
used in the proces verbal, and intended by thé 
surveyor only to describe the running of the 
lines of his plot. Possibly toothe words of the 
surveyor may have been loosely employed, with 
reference to the place, then actually used and 
enjoyed, instead of to the extent of rights to be 
conveyed, with which he had nothing to do; or 
may have derived their colour from the known 
opinion of the surveyor, since testified by him 
in the cause of Gravier vs. the corporation, that 
the road, and all outside of it, belonged to the 
public. But, at ail events, not having been 
words of conveyance, and therefore not being 
material, as to the rights to be conveyed, the 
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parties may be presumed, not to have’ strupus 
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District. 


lJously examined and weighed them, asthe words wane 


of a deed; ‘and especially, when a deed was yet 
to be executed between them, by a very different 
hand. This idea may more readily be adopted, 
since the parties were mentioned,’ in the proces 
verbal: of the survey, as present at, and consent- 
ing to, the operation of survey s but it does notat 
all purport, as in a deed, that they were present 
at, and attending to the particular couching of 
the proces verbal itself. His groces verbal is 
his own account of his operations of survey, as 
exhibited on the plot or plan; which« plot or 
plan, was doubtlessly the predominant or sole 
object of the attention of the parties);-and it is all 
that a putchaser so situated would-be solicitous 


to attend to, in order to avoid being brought into 
collision with his rear and right and left hand 
neighbours,—The. surveyor general might have 
been an excellent surveyor,,without being any 
thing of anotary. Conveyancing not being his 
vocation in general, nor his employment in this 
instance in particular, one would hardly look to 
his. proces verbal-of sarvey,:for the nature and 
effect of the conveyance’ of the land” to be: pur-. 
chased, where that was yet to be drawn by the 
skilful and clear head of anotary public ; through 
whom accordingly were afterwards conveyed to 


the eae in clear and absolute terms, 415 
ToL. VI. 19 
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: : East’n etry Mrict. pies de. frente .al rio—four hundred ~~? ‘item ¥. 
; tins Steet fronton the river. Ye 
‘Moueax _) But,we are turned round by the defendant, oak r 
Lavrrorzos required boldly to adopt the surveyor’s proces 


& an, 


a verbal, not as intended .by him to be merely.de, 
a) scriptive of, and have reference to, his operation — 
of survey, butias words of conveyance, and as of - 
greater force as such, than the precise, cont 
dered, and technical expressions,of the notary, in 
a aeed, subsequently made ; and thus, by a foray 
interpretation ofthe reference to the plan, to ren. fl 
al der it, through the. medium of the surveyors m4 
a . proces verbal, instead of an elucidation of the ~ 
a deed, a ‘source, of impenetrable obscurity ; aq _ 
obscurity, for, which we. must be. indebted, on "| 
the defendant’s'scheme of reasoning, té the um 
accountable stupidity or wicked obstinacy of the” 4 
notary public, itthus.foisting into his deeds — 
vigorous a phrasejas 415 pies de frente al riog ; 
and which the defeadant, in the different stages 
of his argument;has hunored with. ‘so harmo. — 
nious and suitable a\.variety of epithets. «.* 7 § 
After all, what is the'true question for the'com | 
g sideration of ‘the court ?. Ao. Jkeep this. clearly’ ‘ 
a and steadily in’ view, it. will be atknowle ged; | 
4 must ‘greatly conduce. to.a sound decision of the 
cause. *We will endeavor to present it to’ the 
court naked and dpart from all extrinsic‘circim- 
stances, ‘and in order to this, first, it may help us 
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i serdeterminé what it is to ‘ascertain, what it is East’. 
not. 


It is in the first place:then evidently nota 
question, properly and abstractedly speaking;' of 
mere docation of our front boundary ; considering 
the nature and effect of the words of conveyapce 
in the deed are admitted and settled. © a 

For, if the nature arid: effect of the slaeelé of 
conveyance of our front boundary were admitted 
and‘settled, there would then be no longer any 
question about the location of our front. If it 
were, indeed a question of mere location, there 
might be more color of reason in resorting ta 
the plan, so far as the deed is silent or obscure. 

But can it be pretended, that a plot or plan, a 
proper enough resource on a question of doubt 

Jul location, can be reasonably appealed to, on 
a question merely of the effect of words of convey 
ance? Or rather could it be perverted from its 
real use, to destroy the effect of words of con- 
veyance ina deed, of the meaning and effect of 
which, without such inadmissible appeal, there 


could be no question? Yet it is, when the deed 


itself is under consideration, and the inquiry is, 
what is the meaning.and effect of words of con- 
veyance in it.of our front boundary—words clear 
in themselves, and used plainly in so absolute a 
sense, that the defendant, sensible of their force, 
and: which in a former occasion, and with a dif- 
ferent jnterest himself had triumphantly shewa, 
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invokes the plan, not to fix an uncertain location, 
but to derogate from the deed. 

It is not even pretended. by the defendant, 
among the variety of resources, to which he has, 
resorted for aid, that the mere circumstance of 
the front line of the plan being drawn within: the 
road, constitutes the road'a front boundary—our 
witnésses all concur in testifying, that in all plans 
of land, sold frente al rio or face au fleuve; the 
front \line'is never drawn to indicate the douns 


dary of the’ land, but: solely to ascertain the 


breadth of the front ; and that it is never termed 


a line of boundary but solely of admeasurement: . 


Neither is the parcel of land so lying without the 
plan, on the side of the water, considered as. ex. 
cluded from the grant, but as making part of the 
granted premises. Why then should our land, 
lying at that time outside of the city, and mak. 
ing part of the plantation of B. Gravier, and 
fronting the river, be made an-exception to the 
general rule ? 

It is indeed said by the defendant, that in the 
book of land claims, lateral. lines of plans of land, 
lying upon the Mississippi, generally extend to 
the river, and therefore indicate the river as the 
front boundary, and that such is now the prac, 
tice of surveyors, and that those of our land are 
not thus produced. Admitting this, will the 
mere-extention of the lateral lines vary at all the 
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eharacter of the front line, drawn, as it invariably 
is, within the levee and road; whichyas well.as:the 
batture, are necessarily excluded from. the plan ? 
How is it, in this respect, with the Jesuits’ plan- 
tation, from which both plaintiff and defendant 
claim title ? From the proces des Jesuites, (149) 
we find, that their front line begins. at. the diss 
tance of “‘ 6 toises 5 feet from the middle. of the 
levee at the point A.” A proof, not only that 
the front line was drawn within the road and lef 
vee, but that the /ateral line was not prolonged 
to the river—and in the sale of their confiscated. 
property, no new boundary was fixed between the 
front.of their plantation and river; and all the 
subdivisions of the property were sold in con- 
formity to this admeasurement, . 


It is also objected by the defendant, that the 
line of admeasurement of the breadth of our front 
is a strong black line, and that therefore it must 
be a boundary ; since, as he contends, as a line of 
admeasurement, it ought only to have been dot- 
ted. Certainly, upon the idea of fencing and in- 
closure, the dots might afford to a restless gran- 
tee a greater facility of advancing upon the river; 
but perhaps the coarse and unskilful hands, of 
which, as is evident:from inspection, the copy 
of our plan is a production, may in some mea- 
gure account for the heavy pressure of thé pen ; 
and may raise a considerable presumption, that 
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' Bast Dieta (ey were not versed in the scientific difference 
re += Between strokes.and dots: 


— 


But,’ upon. what foundation of: fact does the 


Lavrrestos defendant erect so mighty’a distinction? No 





proof was introduced of any usual practice: of 
surveyors, to indicate’ the nature of their lines 
b¥ the particulars of their form, color, and 
streneth —And even if well founded. in this fact). 
ay upon what principle of law could this fact be 

ade, to bear upon our title to a river igen 
founded upon our deed. 

* Jt is next said, that in a regular figure, bound. ~ 
ed by four lines—a trapezium for instance, thé 
line of admeasurement and boundary is the same, 
atid the right of alluvion is made much to dé. 
pend upon the geometrical properties of the 
figure. But are there not numerous plantations 
on the river, having these quadrilateral propor. 
tions, where this unhappy consequence has not 
resulted? The Jesuits’ plantation, for instance, 
of 32 acres.front upon 40 deep, formed, without 
any injury to its front boundary, a perfect para. . 
lellogram ; and yet the right of aliuvion seems to 
have survived the regularity of its figure. 


But it is further objected, that we have pur- 
chased a trapezium of land, as throughout the 
whole argument it is geometrically termed, by the 
defendant, and that by extending its front line 
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on the river, and breaking; it. into, curves,its East’n Distrie 
shape will. be utterly spoiled» But will not-this meee ws 
objection equally apply to_all lands lying upon 
the Mississippi, of so many acres-ront.by so Lrvumesros 
many deep? Yet notwithstanding. the regular 
and rectilineal nature of their. plans, how many 
riparious proprietors fearlessly go tothe water 
edge ; ; and come into actual contact with the 
river, 













Another proof of the intent to establish aio 
ther boundary in front than the river, 48 Sai 
the defendant to. be found in thé calcula on 
made by the surveyor of the superficial contents 
of our land ; and that the single circumstance of 
sale by superficial measure, turns a lot into ager 
limitatus, though bounded by a river : and‘whith, 
but for this circumstance, would haye enjoyed 
the right of alluvion. Had our land been ac- 
tually sold by superficial measure, though, as 
we shall presently shew, that circumstance alone 
would not have divested the right of alluvion, 
yet it would have rendered the objection more 
plausible But it was not sold at the rate of so 
much the measure ;—so much, for instance, the 
square toise or foot; but’ for one entire sum ‘or 
price; it was not sold ad mensuram, but per aver- 
sionem ; and should it exceed ‘the’ caluclated 
amount, we are not held to refund the excess. 
Pothier, contrat de vente, c. 3: art. 1. no.°255. 



















Eat. ° 
ee 
¥ 
pA 
: 


: D play, 1819. 


Be} 
Es. 


on 
fi 
ht 


District. 


wave 
MorGan 
VE. 
Lavineston 
& at. 


CASES IN TA SUPREME CouRT 


But it is repliedjahat this principle i is not apa - 


plicable, .as no dispute exists in relation to what 
is ‘contained within the lines of this trapezium; 
and eveh were there a deficiency, we should not 
Be permitted to look for it out of these Jimits, 
True, if the front lines of the plan were actu 

a limit ; but the contrary has abundantly beeq 
shewn, and here lies the fallacy of the defends 
ant’s whole. scheme of argument; whether imre. 


lation to the construction of phrases—the loca. 


tion of lines—the calculation of contents—or the 
intervention of road and levee ; his whole system 
of reasoning is grounded on this false assu 


tion-of our front line being one of mit and Not | 
of admeasurement. Our land is calied ager i . 


mitatus ; because it is inclosed within artificial 
limits ; again, it is made ager limitatus, although 
bounded.on the river, @ natural boundary ; be- 
cause the superficial contents of those limits have 
been calculated ; the right of alluvion is denied, 
because we cannot exceed these /imits ; the im 
tetposition of the road and levee obstruct the 
acquisition of this right; because they#run out- 
side of these /imits, Having thus gratuitously 
provided us with these mits, he endeavours 
with his magic wand to keep us forever within 
this charmed circle ; but the front line of our 
plan being shewn, (as it most conclusively has 
been) not to bea dimit, this powerful spell is at 
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Pe 


/ nce dissolved, and we are released from this @ast’m District. 
enchanted spot. . 
The calculation of the surveyor gives the su- 
perficial contents of the plan, and not of the 
dand; and the front line of the plan being one of 
ad measurement and not of boundary, we are not 
concluded by this calculation, or curtailed by the 
limits of the plan. The surveyor was not called 
upon by the parties, nor permitted by law, to in- 
clude in his plan the road and levee. Pothier, cont. 
de vente, c. 3, art. 1,15, §9,n. 251. And nobatture 
then existed to be the subject uf measurement; 
making therefore no part of the measurement, it 
necessarily makes no part of the calculation. - 
The surveyor calculated only the superficial con- 

‘ tents of the plan, of what he had actually mea- 
sured ; he made no provision for a future batture, 
and had it even then actually existed in front, it 
would not have been included either in the plan 
or calculation. In none of the plans of planta- 

_ tions, lying upon the river, (the front lines of 
which are invariably drawn within the levee and 
road) does the surveyor think of calculating the 
excluded portion, whether road, levee, or batture. 
If he did, how would he begin? Would he be- ' 
gin with the end of the short leg or. of the long 
leg, to calculate the depth? A full concession of 
40 acres front upon 40 acres deep, makes ab 


ways a perfect square, or at least a parallelogram ; 
Vou. ty. 20 
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; Eastin District, but was it ever heard, among the infinity of plang | 
weew of grants of land on the Mississippi, of a serpens 
Morsax tine line boundary, the depth of a grant, as repre. 

v8. ° ° 
Iavixoston sented by the plan. But does this circumstan 
deprive the grantee of his rights, as a li 
proprietor, or render the quantity sold more 
certained and limited, than when the length a 
breadth of the lines are given? Can it be sup, J} 
posed, (where property is not expressly sold at — 
the rate of so much the measure) that the mere | 
act of calculation, the simple reduction into 
figures of the superficial contents of the plot, 
can, in any degree, alter its boundaries? In give 
ing the length and direction of the lines, the sur. 
veyor gives the certain means of calculating the 
contents ; and does it require much skill in arith. ‘ 
metic to make out the area inclosed ? | 


4 





The Jesuits’ plantation, for instance, contaim 
ed 32 acres front, upon 40 deep, and surely the ~ 
most simple of all processes would give us the ~ 
square acres, and according to this principle, 
necessarily exclude the right of alluvion. Un. | § 
calculated, however, by the surveyor, they go bi 
unobstructed to the river ; but let him multiply 
but the one number by the other, and they are 
stopped by the quotient—so long as these magi¢ 
numbers exist in an unmultiplied state, they are 
perfectly harmless; it is only working the sum, 
that charms us out of the alluvion. 
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| > ©4tis next objected, that the intervention of the Ea#t’a 
public road, of which not only the use but the 
soil is in the public, divests us of the right of al- 
luvion. 

But with whom, upon this point, lies the 
weight of authority ? Certainly with the plaintiff; 
shewing clearly, that the interposition of the 

' public road forms no impediment to the enjoy- 
ment of this right.. Not relying merely upon the 
case of Attius, mentioned in the Digest, 23, 1, 4, 
where this principle is fully established, we find 
it generally supported by all writers on the sub- 
ject. Gronovius, an authority highly respected 
by defendant, says, si metm inter agrum et flu- 
rium interjaceat via publica, tamen meum fieri 
quod alluvio adjecit ; if a public road lie between 
my land and the river, what is added by alluvion 
shall belong to me. Grot. 2, 8, § 17, in notig 
Gronovii : and even Grotius, in the very passage 
cited by the défendant, from the same ségtion, 
acknowledges the fact of the decision of an 
Jurisconsults, ‘that the public road does not 
take away the right of alluvion;” though he 
complains, that it is not founded on natural rea- 
son, @niess, he adds, *‘ the owner of the land is - 
bound to furnish the road.”” But here as our 
land, like all others in the country, was held 
upon this condition, even the cause of Grotius’ 
complaint is removed. 
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0 agro But admitting, for a moment, this objectiog 


wow as put by the defendant, is he aware of its ex? 
Morean 


v8. 


& AL. 


tent; and that it will be as fatal to his pretegs- 


sions as to the.title of plaintiff? The soil of the 
public road is in the public; but alluvion 
belongs only to proprietors of the soil, upon 
which it is formed ; and therefore, if formed upon 
the public road, it goes, not to the defen 

but to the public. . Will the interposition of the 
levee relieve him ? Hardly can it be contended 


that this was reserved by B. Gravier, :for.the 
sake of the prospective alluvion ; or for the comp _ 
fortable service of keeping it in repair. Wil} | 


he call the batture in front to his aid ? This, by 


positive testimony, has been proved not thento Fe 
have existed. If the intervention, therefore, of — 


the public road form this insuperable bar to the 


acquisition of the right of alluvion, the'title tojt — 


is then exclusively vested in the public. 
The whole question, however, as to the log 


of alfivion by the interposition of the public road, ‘ 


turns upon the mere fact.of boundary, and is in, 
deed.put as such, in the very passage quoted by 


the defendant, from UHeineccius; who there 
says, that the alluvion formed upon our landybe-. . 
longs to us, and that formed upon the public land — 


or road, to the public. ‘Quod agro nostro 
hoc modo accedit, nobis: quod agro publieo 
vieve publice adjicitur, publico cedere depeat.” 
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Heinn. jus nat. et gent. 1.1, c.9 4 254—vol. Jy p. Basta Disriet, 
-. $10,111. ‘This passage, with the note, unless Gernye 
tefuted, says the defendant, ‘* will decide the Monee 
eause.” But far from wishing to refute it, we Lavmeeron 3 
are anxious for its confirmation ; it proves con- 
clusively the reverse of the preposition it was 
eited to support, by shewing, that land which 
s to the river, or, as Heinneccius elsewhere, 
as well as Huberus, expresses it, usgue ad flumen 
or (frente al rio) acquire the alluvion formed 
upon it, whether public or private property-— 
whether road or farm.—Vid. 2 Voet, in. pond. 
4}, 1, § 15: Hub. 2, 1, § 39. 
In our case the alluvion was added not to the 
yoad, belonging to the public ; but to the banks 
of the river belonging unquestionably to the ad- 
jacent proprietor. Institutes 2, 1,§ 4. ff 4,1, $1 
and 18. Partida, 2, 28, 6. Civil Code. 106, art. 
13. Renthrop & al. vs. Bourg & al. 4 Mar- 
tin, 138: 








The interposition of the levee is also made 
a distinct head of objection to our claiming the 
right of alluvion; but it has already been suffi. 
ciently answered. ‘The truth is, that at the time 
of sale, neither party probably dreamed of the 
future formation, extent, and value of the batture 
in front. Our land was sold frente a/ rio, with all 
its chances of loss and gain ; and from its price 
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alone, considering the utmost nominal valué‘of 
i estate in the place, at that period, under thé 
anti-commercial and despotic government of 
Spain, we might strongly infer, if indeed the exs 
press words of conveyance in the deed, did not 
render inference and construction useless, that 
the purchaser intended to buy front upon thé 
river, and that the advantages of air, prospectg 
and other benefits of that situation entered —_ 
into the consideration. 

As a further proof of the views and intentions 
of the parties, in this respect, we may adduce the 
conclusive fact, that after the sale, the vendos 
and his heirs were delivered of the burden of 
maintaining the levee, which thenceforward wag 
exclusively supported by the vendees. 

‘ This fact is established by positive and un- 
contradicted testimony. Bruno, one of our wits 
nesses, when questioned as to those who kept 
up the repairs of the levee, answers, the front 


purchasers ; and Bailly, interrogated to the same _ 


point, says, that after he purchased from Poey. 
farré, in 1789, he kept the levee in repair him: 
self in front of his lot ; and afterwards, ‘when fur 
ther questioned, as to his obligation ‘to repair the 
road and levee opposite to his lot, at the time hé 
was in possession, answers, ‘by order of the 
governor, through his adjutant, Mr. Metzin- 
ger. 99 
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fee Upon what principle is the right of alluvion esata Dit : 
1 gested in the front proprietor ? Beeausehe alone was 
is exposed to loss, by the encroachments of the Manele 
giver, and to expense»in guarding against thems Levenennt 
not surely, as the defendant labours to shew, on 
gccount of the nature of the increase, which, pre- 

yents the new soil from being distinguished from 

the old, and renders it impossible therefore for 

any one else to claim it. 


If the alluvion be imperceptibly added to the 
original soil, the addition, though not discoyera- 
ble at every successive moment, may surely be 
distinguished ina short series of months, or 
years. The ancient boundaries of the original 
grant being fixed and certain, the subsequent 
addition of foot, toise, or acre, is certainly as 
the original soil ; as well might it be urged, that 
in the floods of the river, its increased height 
could not be distinguished on account of its gra- 
dual rise. 

. The fact then of the degree of increase being 
certainly eventually discoverable ; next as:to the 
supposed impossibility of finding any other per- 
son who might have the right to claim it; and 
here we will accompany a moment the defendant 
back to ‘‘first principles,” to observe, that all 
private rights of land, having originally emanated 
from the state or nation, there could be no dif- 
ficulty in finding who would havea right toe 
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claim, the alluvion, if the hands of government | | 


ca” "were not: tied by a very different principle non | 





that of the impossibility of finding out the de. 
+ gree of increase, or a-party who coul' mes 
right to-claim it. 

Neither does the smtiohi: reason adduced bp 
the defendant, seem to carry with it more weight, 
viz: that the river, being a boundary, the ripa 
rious proprietors must always go to it, even @ 
its course vary. ; 









This-appears to be rather an assertion thanal 9 


argument; the question is not, as to the exist © 
ence, but the reason of the principle, which thug 
authorises him to follow the river. This will be 


found to rest exclusively upon the fair and seé J 


tled ground of compensation. Qué sentit onus 


i ee 


sentire debet et commodum.—He who is oipaall 2 | 


to the chance of loss or expense, ought recipré. q 
cally to be entitled to the chance of profit’ ot F 
gain ; in the language of Blackstone, ‘ this pos! 7 


sible gain being the reciprocal consideration for |” 


such possible loss or charge.” 2 Blk. comm, 
262. ae 


upon the maxim of law, which bestows the pro — 
fit and advantage of a thing upon him, whois 
exposed to suffer its damages and loses. Encys 
clop. verbo, Alluvion, ‘*Secundum naturam est, 
ut cujusque rei eum sequantur commoda, quem 


The right of increase by alluvion is grounded | 
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a | gequuntur incommoda; quare cum amnis ‘de Basta Distret 
| | agro mgo szpe partem deterat, equnm esse ut wanes | 
. | @jus beneficio utar. Dig. 1, 17, § 10. Grotius Moneax 
de jur. bel. et pac. 2,8,§16 Puffend. 4, 7,§ 12. Lrvinestox 

The defendant must, therefore, consent, not- 
withstanding his evident reluctance, to leave us 
with all the equity, which he confesses is sup- 
posed to recommend our legal demand. 

It would be strange, that the Spanish govern. 
ment should depart, in this instance, from a prin- 
4}. ciple recognised by its own laws; and would im- 
By ' pose a duty without bestowing the correspondent 
. right ; and still more incredible, that B. Grawier 
} alone should be the favored object of so remarka- 
77 ble an exception. 

Suppose the river, instead of augmenting our 
land by alluvion, had been gradually washing 
it away ; would B, Gravier, or his heirs, make 
good. this deficiency ? Could we compel them 
to doso yet ? If they are to reap the profit, ought 
they not also be exposed to the loss ? 
ed This obligation alone then of maintaining the 
y __ levee, after the sale, seems conclusive as to the 

right of alluvion ; and from the performance of this 
obligation, imposed exclusively upon the front 
proprietors, was B. Gravier only delivered by this 
sale; the vendee, the one under the charge of 
making the levee, must have been a riparious pro- 


prietor. Case of Gravier vs. the corporation, 20, 
Vou. vi. 21 
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The silence and absence of all pretentions, for 
so long a period after the sale, on the part of B, 
Gravier, who best knew his own intentions, and 
who lived and died here, is a circumstance some. 
what. remarkable, if, after the sale, he had not 
dismissed all thoughts of remaining a riparioug 
proprietor in our front; a silence not a little 
prolonged by J. Gravier the heir and purchaser 
of his estate; a silence profound and unbroken, 
until the change of government awakened him 
to a knowledge of the extent of his rights. 


It is next said, that we have no right to claim 
the alluvion in front of our land, because it is not 
expressly conveyed in our deed, and that what. 
ever is not granted, is reserved. 

True it is, that the alluvion itself is neither — 
conveyed nor reserved in express terms, in the 
deed ; but if it were even necessary to our- afs 
gument, is not this silence sufficiently accounted 
for, by having shewn, in the first place, by con. 
clusive evidence, that in point of fact, it did not 
then exist ? But if it had then actually existed, 
was it necessary, in point of law, to have been 
expressed, in order‘to be conveyed ? In a deed 
of land upon a navigable river, does not, (not 
merely the right of alluvion) but the alluvion 
itself pass, as an accessory to the principal estate, 
by the general words of conveyance ? The prin- 
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ciple of law cited by the defendant applies to land palate q 
itself and not accessories, and is accompanied by we~ws © 
this other principle ; that the accessory, if not Moneas | 
specially reserved, follows its principal; ‘ ac- Loner sg 
cessorium sequitur naturam sui principalis— 
sublato principale, tollitur et accessorium,” ac- 
-cessoria sequuntur jus ac dominium rei princi- 
palis. Whatever, says Domat, makes part of 
the thing sold, or is an accessory to it, is includ- 
ed in the sale, unless it be reserved. 1 Domat, 
1, 2, § 4, art. 9.—And by our digest, the right 
of ownership. Civ. Code. 102, art. 3—2 Febre- 
ro de escrit. 7, § 1. art. 35. Pothier: Oblig. c. 1, 


art. 3. § 6, Part. 5, 23. 


A passage from Huberus is next referred to 
by defendant as proof that in private lands, com- 
prehended in a certain expressed measure, the 
right of alluvion is not to be presumed. . But 
the contents shews that Huberus had in his eye 
Grotius’ triple classification of land, and was 
there speaking of military or public lands assign- 
ed by the Roman government to individuals ; 
where he says, this presumption, as against the 
government, was not admitted ; but in the very 
next sentence, he adds, if the lands go to the sea 
or river, (usgue ad mare vel flumen) the right of 
alluvion shall obtain. Huberus 2, § 338. (a.) 
And Puffendorf, upon the same subject, says, 
if in designating the boundaries of land assigned 
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to individuals, the river is simply named, the 


ww right of alluvion shall be presumed. Puff. 4, 7, 


§ 12. 


An our conveyance, the river being not only 
named, but the land described as fronting upon 
it, frente al rio, or going as Grotius expresses it, 
usgue ad flumen, the right of alluvion, even sup. 
posing it a public grant or military assignment, 
would be necessarily presumed. At the same 
time, we are by no means satisfied, (supposing it 
still a public grant) that without such descrip. 
tion, the same presumption would not obtain ;: 


such grants or assignments being, according to 


the principles of construction of the Roman law, 
most largely to be interpreted in favor of the — 
grantees, on account of the supposed liberality 7 
of the prince. ‘‘ Beneficium imperatoris, quod 
a divina scilicet ejus indulgentia proficitur, 
quam plenissime interpretari debemus.” ff 1, 
4, § 3. 


In our deed, however, it is not left to mere 
presumption or legal construction ; but is provi 
ded for by an express clause, conveying every 
accessory, whether in fact or law. Our land is 
sold con todas sus entiadas, salidas, usos, COSe 
tumbres, derechos, y servidumbres, with all its 
ingresses, egresses, uses, customs, rights and 
servitudes. Is not this clause sufficiently com. 
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prehensive ? If it convey every right, that of al. ele : 
luvion is of necessity included. we 

But alluvion is denied to be an accessory, and ones" 
by one of the counsel ‘it is made land ; and Viner a 
is quoted to shew that land cannot be appurte- 
nant to land. 2 Viner’s abridgm. 536. If al- 
luvion itself be denied this character, the right 
of alluvion unquestionably will not. 

We claim the alluvion however, not as having 
an existence independent of the soil, upon which 
it is formed, but by virtue of the right of allu- 
vion, incident to all lands bounded by the river. 
We claim our land as increased by alluvion. 

This objection, or at least, the latter branch of 
it, seems grounded on the difference between 
the popular and technical meaning of the word. 

In common parlance, alluvion is generally spo- 
ken of, as land; but in a technical sense, it can- 
not be so described—from its slow and imper- 
ceptible increase it cannot be known in what 
portion or periods it has been incorporated with 
the original soil; and when so incorporated, it 
is not considered as new land. added to the old ; 
but, from the date of its incorporation, makes 
part of the old land; in the same manner, says 
the Encyclopedia, as the growth of a tree forms 
part of the tree, and is the property of the pro- 
prietor of the tree. If then we have purchased 
the old land, we have purchased its alluvion, 
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which, as it incorporates itself, became a part of 
it ;—if we have purchased the tree, we have pur. 
chased the growth of the tree, and as well might 
the defendant contest, in the one case, our right 
to the additional circumference of the tree, as ig 
the other, our right to the alluvial increase of the 
land. But, why is not alluvion itself an acces: 
sory to the soil, upon which it is formed ? Be. 
cause, says the defendant, according to the de- 
finition of Denisart, an accessory must be con. 
nected with the principal, upon which it de. 
pends, by its origin, when it has produced it; 
by its nature, when it can exist separately from 
it ; or by its use, when it is destined to ornament 


and be of use to it; and alluvion, (not to change | 


the figure of the defendant) is said, squares with 
neither branch of the definition. 

This classification of accessories appears hard. 
ly so logical, as that adopted by Heinneccius, 
into natural, artificial, and mixed ; but taking the 
defendant’s own division, is not alluvion still 
marked with all the features of an accessory ? It is 
not connected with the ancient soil, by its origin, 
nature, and use? Can it be produced or exist 
separately from it? Does it not naturally origi- 
nate, or take its rise, from that part of the shore, 
that by its configuration, is fitted to collect, form, 
and retain the numberless particles of soil, that 
imperceptibly settle upon it? Will it be said, that 
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they pre-existed separately, floating in the water, Micon aan A 
before they adhered to the shore? If so, was U-wy 
their pre-existence, in the form of alluvion ? Or ane 
did they become so, until the shore had collect- Liveneeree) 
ed and incorporated them with itself? Will it asia 
be replied, that though alluvion grow upon the 
shore; yet, as it is through the means of aug- 
mentation afforded by the water, it does not owe 
its origin to the shore, exclusively of all other 
- causes, and therefore is not connected with it by 
origin, or nature ? What would then become of 
all the other examples, put by the authorities 
cited on this subject, to illustrate their defini- 
tion of an accessory ? Might not the defendant, 
on some other occasion, when his argument 
might require it, assert, with equal accuracy, 
that a tree, or a blade of grass, is not connected 
with the soil by origin or nature, because they 
are dependent for their growth, not on the soil 
alone, but also on the light and heat of the sun, 
and the chemical properties of the atmosphere ? 
And, what is more, deprived of which, they 
must perish ; which cannot be said of alluvion, 
in reference to auxiliary cause ofits existence. 


— — et or s 





But no one link of connection is enough for 
us, in order to establish the character of alluvion 
as an accessory, let us ask, if its connection with 
the original soil, be not a connection by nature ? 
What is the meaning ofa connection of one thing 
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with another by nature, unless it signify a con: 


~~ ~—snection, not formed by the art or industry of 


man ? Are not the ancient soil, the water, and the 
gradual and imperceptible subsiding of the par- 
ticles upon it, all of them the work of nature ? 


And if two things, both of them the offspring of 


nature, be brought together and made one by 
the process of nature, does’ it not require some 
fortitude to assert, and gravely adhere to the as. 
sertion, that they are not connected by nature? 
But, as the defendant has been pleased to deno- 
minate our claim to the alluvion, upon the foot. 
ing of its being an accessory to our principal 
estate, ‘“‘an extraordinary pretension, putting 
all regular confutation at defiance,” and_ has 


condescended to attempt an irregular, as it cer) — 


tainly is an insufficient confutation, and attempt 
ed, we presume, because he has said, ‘‘ he would 
leave nothing unanswered ;”’ let us turn, as we 


cannot agree, to the authority of civilians upon, 


this subject. 

Wolff, after classing accessories into natural, 
artificial, and mixed, expressly enumerates al- 
luvion, as an accessory connected with the ori+ 
ginal soil by nature. ‘* Dicitur autem accessio 
naturals, quam natura facit; artificialis, quam 
faciunt homines; mixta, adquam natura et ine 
dustria humana concurrunt.” ns. jur. nat. 
et gent. p. 2. c. 2,§ 242, “ Alluvio dicitur ac- 
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cessio naturalis, qua vi fluminis fundo adjacenti East’n spt 4 
insensibiliter adjiciuntur particule quedam ter- 
re, ut is successive, sensibile capiat incremen- Mowe 
tum.”? Jd. § 251. LiviNesTo 
Heinneccius, adopting a similar classification, —, 
adduces alluvion, as an accessory by nature. 
Accessio a jurisconsultis accuratioribus in na- 
turalem, industrialem, et mixtam dispecitur. Sic 
nature solius beneficio debemus feeturam ani- 
malium, alluvionem, novam insulam, alveum de. — 
relictum.” 1 Hein. 109. 
Voet follows also the same division of acces- 
sories into naturalis, vel industrialis, vel mixta, 
and cites alluvion, as an instance of the first 
class. 2 Voet, in pand. J. 41, ¢. 1,§ 15. Hu- 
berus also makes it an accessory by nature. 
Hubert Pralect. vol. 1. dl. 2, #. 1, § 32, To 
this effect, see also Vinnius ad Inst. 1. 2, t. 1, 
§ 20. Comm. 
Renusson, speaking also of what is added to 
an estate, as an accessory by nature, instances 
the insensible increase of alluvion. And Po- 
thier, treating of the natural union of one thing 
with another, gives, as his first example, allu- 
vion. Selon les principes du droit naturel et du 
droit Romain, ces terres, a mesure que la ri- 
viére les apporte et les unit 4 mon champ, de- 
venant des parties de mon champ, avec lequel 


elles ne font qu’un seul et méme tout, j’en ac- 
Vol. Iv. 22 
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| East’n District. qyj i roit d’accession. 
eee pita, duiers le domaine par d ssion, Po. 


thier, traité de prop. 1, 2, § 3, art. 15, m. 157, 
And afterwards he adds, ‘‘les alluvions que la 
mer ajoute aux héritages’ voisins de la mer, ap. 
partiennent aussi par droit d’accession aux pro. 
priétaires, qui peuvent faire des digues pour se 
les conserver.”” Jd. 159, see also 1 Domat, l. 3, 
tit. 7, § 2, et 12. Febrero, in like manner, con. 
siders alluvion as an accessory to the principal © 
estate. 2 Febrero de escrit. c. 7, § 2, art. 8. 


Our own digest recognizes also this principle, 
and defines the right of accession to be the right, 
which the owners of a thing have to what such 
thing produces, and to what unites itself to thé 
same, by a kind of accessory incorporation, 
whether naturally or artificially, Cav. Code, 102, 
art. 3, and in a following article, adds, that * the 
right of ownership gives in general to the own. | 
er, by right of accession, all that unites itself 
with his property. Civ. Code 104, art. 8. 


If we may be permitted the observation, it 
seems, indeed, to us, that in the present suit, 
we stand in every respect, upon the same ground, 
formerly occupied by the defendant, with this 
trifling exception, that the defendant then claim. 
ed the accessory, without owning the principal 
estate ; whereas we, owning the principal estate, 
only claim the accessory. 
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* In this connection, it may be well, briefly'to po ik te : 


' «“Z 
| : pe 5G" 1819. 
, Notice the defendant’s claim of prescription in wang 
4 





his answer, of ten, twenty and thirty years; but Moneas 
in support of this plea, no proof was offered, un- Laveeeveed 
less it could be found in the pleadings*of *Gra- 
vier vs. the corporation ; which, although inter- 
dicted to us, are freely used by the defendant, 
as a source of convenient reference. But how 
stands the question of prescription between us? 
Instead of a shadow of proof in support of the 
defendant’s prescription, though pleaded in form, 
we have shewn, by positive and uncontradicted 
testimony, a quiet and continued possession of 
nearly thirty years. 
Bailly, who lived upon our land from 1789, 
up to his sale to us, in 1816, was almost the 
whole of that period, viz: from the commence. 
ment of its formation, in possession of his bat- 
ture; nor was his possession merely construc- 
tiue, but an actual possession and enjoyment. 
Witness his avance, or little wharf, projected 
into the river, after which as he expressly tes- 
tifies, he first began to observe the formation of 
the batture. Witness his fifty five years’ pur- 
' suit of his wood trade upon the river, continued 
# throughout his residence upon our land, by 
which the batture was used from the moment it 
rose above the surface of the water and was of 
sufficient consistence for unloading, piling, and 
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eg vending his wood. When questioned as to the 





alledged fact of the defendant’s possession, he 
answers, ‘ no,”’ (though) he has seen him carry, 
ing on works on other parts of the. batture, op, 
posite to. Girod street. Bruno and Caisergues, 
interrogated to a similar point, also testify, that 
no.act of ownership, to their knowledge, wag 
ever exercised there, by Bertrand or John Gra. 
vier.—Caisergues, an Alcade of that period, ag 
well as procureur general, and Bruno, residing 
throughout that period, on the water edge, at 
the distance of four hundred feet, from the pre. 
mises in question. — 

But, says the defendant, you have not pleaded 
prescription.—True, not in terms ; but prescrip. 
tion, by our law, is not a plea stricti juris, and 
may be brought forward on the appeal, and ig 
any stage of the cause, Civ. Code, 488, art. 6% 
By pleading and shewing therefore a title (itself 
alone importing a delivery of possession of the 
principal estate) and an uninterrupted actual 
possession of it and its alluvion, for nearly thirty 
years, prescription follows as a conclusion of 
law. 

Will the defendant seek for proof of an ad. 
verse possession in his report of the proceedings 
of the cause of Gravier vs. the corporation ?—» 
If, under the decision of that cause, or other. 
wise, he did get a possession of any part of the 
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St. Mary (any thing, concerning which, is ‘not 
in evidence in this cause) would it not be in. 
eumbent on him a/so to shew, that he had taken 
possession of that which is in front of our land ? 
And besides, as the general batture is claimed 
and owned by different proprietors, a possession, 
pers pro toto, can hardly be pretended; or that 
possession, in such a case, against the proprie- 
tor of one part, could be available against the 
proprietor of another. 
With his own report of these proceedings in 
the same cause of Gravier vs. the corporation 
in his hand, the record of which, if thought use- 
ful to him might easily have been produced ina 
complete state, the defendant has made a feint 
of shewing, that the front proprietors generally, 
as intervening parties, were barred by the judg- 
ment in favor of Gravier vs. the city. If the de. 
fendant had hazarded the production of the re. 
cord itself in that cause, among other things, 
that would have amounted to evidence, not very 
“serviceable to his interest, it would have appear- 
ed, that the intervening parties (in a petition of 
intervention, by the way, perhaps in itself essen- 
tially a nullity) did, with the formal leave of the 
court, and before the trial-of the cause, discon- 


tinue their suit of intervention, and that discon. © 


tinuance was accordingly recorded. 
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Baat'n District. Finally, the defendant has endeavored to de. 


prive-us of the alluvion in front of our land bya 
kind of ‘syllogism, to wit : by endeavoring to 
shew by a profuse exhibition of learning, that an 
ager limitatus, or limited estate, does not enjoy 
the accessorial right of alluvion ; then by assert: 
ing the fact, that our land is ager /imitatus, ergo, 
that we cannot, by virtue of our asserted title, 
from the very nature of it, lay claim to the right 
of alluvion. , 


While at the very threshold, let us ask one 
short question, where is the defendant’s founda. 
tion of facts, upon which so vast a superstruc. 
ture of learning is erected? Has he shewn, in 
point of fact, that we do not go to the water’s 
edge ? 

But to begin, the defendant, in reasoning on this 
head, relies upon the following text in the digest; 
and endeavors to support his construction of it 
by the opinions of sundry commentators. 


“In agris limitatis jus alluvionis non habere 
constat. Idque et Divus Pius constituit. Et 
Trebatius ait, agrum qui hostibus devictis ea 
conditione concessus sit, ut in civitatem veniret, 
habere alluvionem, neque esse limitatum; agrum 
autem manucaptum, limitatum fuisse, ut scire- 
tur, quid cuique datus esset, quid venisset, quid 
in publico relictum esset.” 


a ee ee ae le 











5° 






OF THE*STATE OF LOUISIANA. 
_ This text, which on a former occasion, the prec g a 
defendant considers, as having put to flighta Uvry © 
score of adversaries (Gravier vs. the corporation, Monee — 
50, note,) leads to the following inquiries. Livaneam 
1. What is ager limitatus, or a limited estate ? 
And whether, upon the principles of any of the 
commentators upon this text, our land can be 
brought within this description ? 
2. Whether the text does not rest exclusively 
upon the authority of the constitution of the em. — 
peror Antoninus Pius—or have any other appli- 
cation than to the distribution by the Roman 
government of military lands—and be not in 
derogation of the general or common law of 
Rome ? ' 
3. Whether it have ever been incorporated 
into the Spanish code ? 





























What is ager limitatus or a limited estate ? 
and whether, upon the principles of any of the 
commentators, our land can be brought within 
this description ? 

It is contended by the defendant ; 

1. That all lands which are conveyed by ar- 
tificial lines of mensuration, or by fixed boun- 
daries, are, as the term imports, agri limitati, 
whether the contents in superficies be set forth 
or not. 

2. That all lands, which are conveyed by 
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measurement or quantity, come under the same 
denomination, and for the same reason; be. 
cause their lines of measurement must be drawn 
to ascertain their square contents. ' 

The defendant is here going over his former 
ground ; but we trust, we have abundantly 
shewn, that our deed, in positive and expresg 
terms, gives us the river as a boundary. Hag 
any authority been produced to shew, that there 
can be ager limitatus, a limited estate, when in 
point of fact, the water, and not something else 
that is short of tie river, is on that side, the 
boundary of the estate ? For has it not been over 
and over again admitted, as settled law, by the 
defendant himself, in the course of his argument, 
—admitted as the law of Rome, and Spain, and 
France, and England, that the alluvion formed 
upon the shores of navigable rivers, belongs to 
the proprietor of the adjacent land ? And his 
not the defendant endeavored to shew that this 
pervading principle lies deep in the foundation 
of the law of nature ;—in the reason and nature 
of things; and has he not endeavored to trace 
this very last root of the principle to this; that, 
as the alluvion is increased by imperceptible 
degrees, it is impossible to tell what as added at 
one time, and what at another ;—and that, there- 
fore, it would be impossible to find any other 
person than him, upon whose land it was form- 
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i, who would have a right to claim it ? Though 
we think, we have succeeded in tracing the prin- 
tiple to a better root; in shewing, both by ar- 
gument and authority, that it is because of the 
obvious equity, that he, who is exposed to the 
loss and the charge of the encroachments of the 
fiver, shall enjoy the gradual imperceptible ac- 
cessions it may bring. 

How then can it be contended by the defend- 
ant, that this law of limited estates can be ap- 
plied to trench upon our accessorial rights, if we 
be bounded in front by the river ? If, in point of 
fact, we be not bounded in front of the river, we 
make no pretensions to the alluvion: for it is, 
by its nature, an accessory. 

Here we cannot but notice the ingenious com- 
position and confusion of terms by the defendant 
in the outset of his reasoning. The respective 
phrases, “artificial lines of mensuration and fixed 
boundaries,” are evidently putas equivalent to 
each other. By fixed boundaries are, we pre- 
sumed, meant, though not expressed, artificial 
boundaries ; for, tuken as intended to signify all 
certain natural boundaries, the two phrases are 
not equivalent to each other. Now, if the de- 
fendant would exclude from the right of allu- 
vion, all lands soid merely by artificial lines of 
‘mensuration, he would at one sweep deprive of 
this right all lands granted on the Mississippi. 


Vou. vi. 23 
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For, we venture to assert, that they are all grant, - 


ed with reference to lines of mensuration. They 
are granted so many acres front, upon so many 
deep, as appears by the plan, &c. of survey; 


making in all’ cases, of necessity, by the very 
terms of the grant, a regular mathematical figure, » 


Now, the lines, to enable the grantee to rug 
from one course (now by the defendant called 
boundary) to another, to ascertain the breadth 
of front, and the length in rear, are artificial lines, 
Was, ever any line run by a surveyor, in the ex. 
ercise of his-art, other than an artificial one ? 
Now, if land granted or sold, according to the 
plan of a surveyor, have never, until now, been 
denied the right of alluvicn, (if the grant itself 
gave inclear terms a boundary on the river) on 
what new principle can it be contended, that 
ours be made an exception to the general rule ? 
We must flatter ourselves, therefore, that the 
grant or sale of Jand by, or with reference to, ar. 
tificial lines of mensuration, does not, by the 
mere import of the term (as the defendant as. 
sumes for the basis of his argument) in any 
case where the grant or sale itself expressly gives 
a boundary on the river, constitute the land ager 
limitatus ; and if not, the defendant’s, whole ar. 


gument, on this head, is but a castle in the air, ; 


the baseless fabric of a vision; for it wants the 
essential foundation of fact, of fixed boundaries 
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—or artificial lines of mensuration—or a certain’ Rasta Diet 
something, be it what it may, else than the land, weeny 
interposing between it and the river—so that Monss™ 
this certain something else, beyond these fixed mk 5° ae 
boundaries, or artificial lines of mensuration, 
instead of our land, will touch the water, and be 
the parent of alluvial increase. 

Even, if the authorities relied on by the de- 
fendant, would support his doctrine of ager limi. 
tatus, (and we will undertake to shew that they 
do not) still the immemorial usage of the coun- 
try, in this respect, in relation to lands lying on 
the Mississippi, would make the case of our land 


. an exception: 


Let us now proceed to examine some of the 
defendant’s authorities to this point. 

To begin with Grotius, the authority upon 
which the defendant seems chiefly to rely. This 
author, on the subject of alluvion, considers 
three classes of land, as known to the ancients : 
the first two of which, he thinks, have not this 
accessorial right. Our land has the luck of be- 
ing ranked by the defendant, in doth of these clas- 
ses, who has thus endeavored, by a kind of dou- 
ble disability, to deprive us of this right. 

This triple classification of Grotius is as fol- 
lows. 1 Agrum divisum et assignatum ; in- 
cluding agros limitatos (limited estates) so cal- 
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led, from having artificial limits. 2 Agrum 


assignatum per universalitatem ; \ands assigned. 


in mass, and contained within a certain measure, 
3 Agrum arcifinium: lands having natural 
boundaries ; as rivers, &c. To the last of which 
only he allows the right of alluvion. Grotius 2, 
3, 16. ) | 

Grotius, by the way, is here speaking of public 


and military lands, distributed by the Roman’ 


government, as is evident both from the con, 
text, and very terms of the classification, as well 
as from the following authorities. 1 Gronovii not, 
Puffendorff 4,7, 11, Barbeyrac’s note, Fronti. 
nus de reag. 217 —The correcteness of hig 
classification has also been impeached ; and he 
has fallen, in this respect, under the lash of his 
own commentators, Gronovius and Barbeyrac. 


Admitting however the correctness of it, un. 


der what head ought our land to be placed ? 
Having in front the river, a natural boundary, can 
it fail under the first division, which is confined 


to lands, having artificial limits 2? Will it be bet. 


ter received into the second, of land assigned by 
the government in mass? Must it not then, of 
necessity, take its rank in the third divistion, 
as ager arcifinius ; entitled by fact, and also by 
this classification, to the right of alluvion ? 

Voet, another authority adduced by defen- 
dant, in the very next sentence, succeeding that 
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quoted by him, for the purpose of shewing, that Ricok tee 


limited lands do not enjoy the right of alluvion, 
expressly states, that this exception does not 
extend to land bound by a river 2 Voet, in 
pand.t 41,¢ 1,§ 15, atque hinc illi quibus agri 
concessi usgue ad flumen jure alluvionis gaudent, 
tamquam possidentes agros non limitatos, ut in 
agris ad Mosam et Isaram siiis, olim in Hollandia 
judicatum fuisse commemorat Hugo Grotius: /. 
2, ¢. 8, § 12 

A word or two upon this authority. Voet is 
here commenting upon the very text in the di- 
gest, upon which the whole doctrine of limited 
estates depends ; and the above comment shews 
pretty clearly his apprehension of it ; that it does 
not apply to lands, bounded on the river, the pro- 
prietors of which are left to enjoy the right of 
alluvion—jure alluvionis gaudent; and, as he 
afterwards adds, ‘‘ tanquam possidentes agros 
non limitatos.”’—In other words, notwithstand- 
ing the artificial lines. of mensuration, or the cal- 
culation of their superficial contents, if the 
estate touch the river, if it be frente al rio, — 
or go, as Voet says, usgue ad flumen, the arti- 
ficial measurement yields to the natural boun- 
dary—the estate becomes an unlimited one, in- 
vested with all its alluvial rights.—The instance 
also adduced by him of the decision to this ef- 
fect in relation to Jands in Holland, formerly si- 
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East’n District. , . 
“February, 1819, tuated on the Meuse and Isere, loses none of its 


wv force, when applied to those lying upon the 


Mississippi. — 
To this effect, and even the stronger, is the 
authority of Huberus, contained in the succeed. 
ing part of the sentence quoted by defendant, 
where he adds, “nam si possideantur agri 
simpliciter usque ad mare vel flumen, tum al. 
luvio obtinebit, etsi venditures numerum ali. 
quem jugerum profiteantur.”” Huberus 1, 2, 33, 
But to Ieave commentators and come to this 
formidable text ; let us next inquire; 2, whe. 
ther it do not exclusively rest, as we think we 
have successfully urged, upon the constitution 
of the emperor Antonius Pius ;—and have any 


other application, than to the distribution by the 


Roman government of military lands, and be 
not in derogation of the general or common law 
of Rome. 

The defendant contends, that it was previous. 
ly known to the Roman law, at least as far back 
at the time of Julius Czsar, and this he infers, 
from the phrase, e¢ 7rebatius ait—Trebatius 
having been the contemporary of that emperor. 
And to give greater weight to the dictum of 
Trebatius, thus called in aid of the imperial 
constitution, we are reminded, that he was the’ 
preceptor of Labeo, the founder of one of the 
sects of Roman advocates. 
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| we learn fr i ith. East’n District. 

But lear fi om the digest, that notwith Parco te 
standing his reputation and connections of his Uw 
works compared with those of other juriscon- Moses” 
sults, minus freqguentantur, were less consulted ; _Livinestox 























and also that many of his laws were rejected. 77 *~™ 

1, 2, § 45. | 
The authority of Trebatius, however, what- “4 

ever may be its weight, does not by these means e 


second the defendant in his interpretation of the 
' text, nor support this reference of its antiquity ; 
on the contrary, Trebatius is here speaking (as 
is evident on a mere inspection of the text) not 
in general of the question, whether limited es- 
tates be, or be not, entitled by their nature, to 
' the enjoyment of alluvial accessions ; but exclu- 
sively of military lands, granted by a conquered 
enemy for the purpose of forming a Roman city, 
and which, he says, enjoyed the right of allu- 
vion, and are not limited. His dictum, so far 
then from coinciding with the constitution of 
Antonius Pius, is put rather as a kind of excep- 
tion to it. 

This difficulty the defendant ingeniously at- 
‘tempts to get over, by proposing to reform the 
punctuation of the text, in the following manner, 
viz: by striking out the period, after the word 
constituit, and inserting in its place, a comma ; 
and putting a period in the room of the comma, 
after et Trebatius ait ; and then, by employing 
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et conjunctively, to convert, in this manner, into 
one sentence, the first and beginning of the se. 
cond sentence. Thus, he supposes, will be also 
grammatically located one of the conjunctions, 
which, according to the present reading, the de. 
fendant dcems superfluous. ‘The Latin con 
junctions seem to lie as‘much in the defendant’s 


way, as the Spanish prepositions ; and he has an 


equally happy felicity in getting rid of them, 


But may we not leave the puuactuation as it — 


stands; having at least a presumption in its fa. 
vor, and consider et employed not conjunctively 
to make one sentence of two, by the addition of 
one idea to another, of the same kind; or one 
authority in support of another, to the samé 


oint; but as an adversative conjunction, to in. — 
J 4 


troduce a new sentence, and to mark some op. 
position between it and the preceding one ; and 
properly translated into English by the conjunc. 
tion yet. And does not the sense obviously re- 
quire this construction ? “In agris limitatis jus 
alluvionis non habere constat. Idque et Divus 
Pius constituit. Et Trebatius ait, agrum qui 
hostibus devictis ea conditione concessus sit, ut 
in civitatem veniret, habere alluvionem neque 
esse limitatum,” &c. ‘ It is certain that in limi- 
ted estates, the right of alluvion does not take 
place. And this has also been decided by a con- 
stitution of Antonius Pius. And Trebatius says,” 
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«What ?—The same or a different thing ?—- Esta Distriet. ; 





























. | That-lands, granted by a subdued enemy upon Oe 
) f the condition of becoming city, Aave the right Moneas 


of alluvion, and ought not to be considered as _ Livimestox 
limited, &c. It is manifest, that this sentence, = 
beginning e¢ Trebatius ait, should be translated, 
yet or though Trebatius says.” 

But go the length of adopting the reformed 
punctuation, proposed by the defendant, by tak- 
ing away the period after Divus Pius constituit, 
and replacing it with a comma ; and inserting 
a period after et Trebatius ait, and deposing the 

- ¢omma—and what then becomes of -the remaip- 
der of the sentence ? It is set loose from ‘the 
rules of syntax, and the substantive egrum: is 
found in the accusative case, without any verb 
to govern it. 

For our translation of the pees et, we 
need but refer to Entick’s or Ainsworth’s dic- 
tionary. 

This text must, therefore, notwithstanding the 
emendatory criticism of the defendant, be left, 
so far as it is to be viewed as a general law, to 
rest singly upon the constitution of the emperor 
Antonius Pius. 

But has this text in truth any other applica- 
tion, than to the distribution by the Roman go. 
vernment of military lands ? 


It is not to be denied, os by the general o or 
Vou. vL 
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East’n Distt. common law of Rome, founded on the broad and 


ww equitable principles of natural law, the right of 


alluvion on rivers belongs to the private riparioug 
proprietor. ‘‘ Preterea, quod per alluvionem 
agro tuo flumen adjecit, jure gentium vobis ac. 
quiritur. Inst. 2, 1,§ 20,7 41,7.§31.  ' 
The text in question evidently does not 
amount to a repeal of the general or common 
law of Rome, on the subject of alluvion ; for be. 
sides, that it is too compendious and solitary. té 
be supposed to operate so great an effect, its 
terms, though general, still are expressly ‘applied 
only to limited estates. But the text itself does 


not give a definition of limited estates ; nor con. 


tain within itself any general principles, or par. 


ticular rules, by which they are to be distin. 
guished from other lands. All lands that ate — 


granted or sold by the state to individuals, or 


transferred from one individual to another, are, 


in one sense, /imited ; that is to say, the grant 
or conveyance shews them to be confined or 
limited within certain boundaries, either natural 
or artificial, which separate and distinguish them 


from lands of other individuals,’ or of the state, — 


The text cannot be said to have application to 
lands, in this sense limited ; else its application 
would be universal; and it would amount to 
what it is not, nor is pretended to be, an abso- 
lute total repeal of the whole general or common 
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law of alluvion, The phrase /mmited lands hav. 


~ ing then a technical signification, to what classiof wewey 


lands was its application confined ? Though the » 
first sentence of this section of the digest ‘be 
expressed. in general terms, and, if standing 
alone, might be taken in an independent sense, 
yet the context requires; that the first sentence 
(in agris limitatis jus alluvionis non habere con. 
stat) should be read with reference to the en- 
suing ones. The second sentence, connected. 
with the first by a copulative conjunction, as- 
signs the authority for the text it contains; id- 
que et constituit Divus Pius, The third (con- 
nected in sense with the two preceding ones, by 
a conjunction used adversatively) in stating,’ on 
the authority of Trebatius, an exception to the 
rule in favor of cities to be founded, speaks 
clearly of the kind of lands in question; to wit, 
“taken from the conquered enemy ;’ and in 
giving the reason why individuals among whom 
they were divided, do not obtain with their 
shares a right of alluvion, by an allusion to the 
mode of distribution, plainly shews them to be 
public and military lands. 

If, therefore, we were called upon to inde 
from the naked text, unassisted by the lights of 
commentators, should we not reasonably infer, 
that lands of this description were deprived of 
the right of alluvion, not in virtue of their being 






7 


East’n District, 






















Lewsnnton 
&ale 
















‘p> 


188 CASES IN THE. SUPREME COURT 


/ East's a confined by artificial, instead of . natura limits ;’ 
wen but'from’the peculiar mode of assignment on the: 
Moneas on hand, and reservation on the other. 

= With the Romans, it was an usual practice to 

partition out among their veterans, conquered 
or confiscated lands ; ard to this, it is believed 
is confined the law of ager limitatus. 

This is apparent, not merely from the classic 
authors of ancient Rome, but from a succession 
of commentators. 

To begin with the gloss, a work comprising 
up to its date, every valuable note and scholium 
upon the Roman law—the appearance of which 
superseded all former glosses—and which still 
remains an unshaken authority—and a monu, 
ment of the industry and learning of its authors, 

After giving the text (in agris limitatis, &c.) 
the case put by the gloss in exposition of it, is, 
as follows. ‘¢%Casus. Jus alluvionis non habet 
locum in agris militibus assignatis. J Secunda 




















puna inset ara Ri i 


era RD ana a a etapa Raat ae 





civitatis Romane dederint.. Dicitur quod:in 
isto agro habet locum alluvionis. 4 At si ager 
hostium sit captus a militibus, et is militibus 
sit assignatus, iste ager dicitur limitatus ; et 
ideo in eo non habet locum jus alluvionis. Ff: Al, 
1, § 16. Gloss, 1741. ; 

But the text is here divided, as marked, into 
three parts or paragraphs. The constitution:of 















dicit ; hostes, devicti a Romanis, agrum ut esset 
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the emperor Antonius Pius, contained in the Ess» 
first, is explained as follows. Case.The right — 
of alluvion does not take place in military lands. 
The second, comprising the dictum of Trebatius, 
speaks of enemies conquered by the Romans 
(and who) gave land for the purpose of its be. 
coming a Roman city. It is said, that in this 


land the right of alluvion takes place. The 


third, taking in the remainder of the sentence, 
is thus explained : but Jand of the enemy, taken 
by soldiers, and assigned to them, is called li- 
mited, and therefore does not enjoy this right. 

This general exposition of the gloss seems 
sufficiently conclusive upon this point ; but its 
subsequent annotations upon the different phra- 
ses in the text, leave no room for doubt. In 
these is given a definition of ager limitatus and 
ager non limitatus, of limited and unlimited es- 
tates. 


Text. -Yn agris limitatis. Gloss ;—id est 


Militis assignatis; vel, id est, inter veteranos 


 divisis ; secundum R. ‘Limited lands, that is— 


lands assigned to the soldiers; or, according to 
R. (probably meaning the commentator Roge- 
nius) divided among the veterans,” 

Ager non limitatus, under the words of the 
text, neque esse limitatum, is afterwards ex- 
plained, viz: ‘‘ land not assigned to the sol- 
diers ; id est, non militibus assignatum. And 
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enjoying the right of alluvion. 
The fullness and particularity of the gloss 


upon this text, leaves therefore no doubt of its — 


exclusive application to military lands. Have 
the Spanish commentators adopted a different 
construction ? 

Rodriguez referred to by the defendant, ig 
perhaps one of the most respectable and distin. 
guished. But his encomium., will..come better 
from the mouth of the defendant. ‘ His di. 


gest,” says the defendant, “ purports in a short 


commentary upon every law, and introduction 
to every title in his translation of the digest 
to. give information of the agreement and discor. 
dance of the two codes. On the law in ques. 
tion, he merely reports its substance: from which 
we should infer, that it is law in Spain.” 


What is the substance of this law as reported — 
by this valuable commentor ? Let him»speak for | 


himself. 


In his commentary upon this text, he says, 


*¢ el derecho de alluvion que dice el parafo de la 
instituta y la ley de partida no tiene lugar, en 
los predios que s¢ senaralon a los soldados, como 
expresa esta ley, 15 Rodriguez digest, 41, 1, § 16. 







District the phrase. in the text, agram:manucaptum, ig |. 
defined in the gloss, to be land taken by the go/. | 
diers and assigned to them; and therefore not 





Part. 3, 28, 7. The right of alluvion mention 
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{| ed in the institutes and the lawsof the partidas Essts 
does not take place in lands nang to “— 

as this law éxpressés.”’ : “arr 
The:commentary of Rodriguez ‘is then in com- Laypesror iq 

plete unison with that of the gloss; both concur ; 

in confining this principle exclusively to military 

lands. Vinnius is.also boldly appealed tol by 

defendant ; but to us: he speaks a’ very. different 

fanguage: in the very passage referred to,» he 

tells us, that, in allusion. to this »very text, 

ager limitutus is land taken from the enemy ; 

ager limitatus dictus fuit, ager ex hostibus: cap- 

tus; and distributed by the Roman government. 

Vinn, ad Inst.-2, 1, kext 20, comm. fo; 176. °° 3 
After this it will be thought-almost a supere- 

rogatory task, to produce or examine-additiénal 

authorities in support of this-eonstruction: «>We 

will therefore briefty-refer to that*séetion of: Grot 

tius, already noticed containingidis threefold 

classification of lands ; in the firstcof whichhe 

places agros’ fimitatos. This section, taken Wh 

connection with ‘the notes of “his two commen- 

tators, Gronovius and Barbeytac equally “shews 

that agros limitatos were military” lands. 
Gronovius (note 57) describes this ‘class of - 

land to be that assigned to veterans and coldfiists. 

Divisum et assignatum. Qui veteranis et colo- 

nis per centurias et jugera modo certo adscripti 

datus est. Frontinus, cited by Grotius in the 
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} agg ; District. “margin, says nearly the same thing. Ager divi. 
ab tnd sus et assignatas est coloniarum. Front. de 


Moncax re agrar, 277. For the use-of the expression | 
Lavgrestor ager limitatus, Grotius refers to the jurisconsult 
Florentinus, meaning probably Franciscus Accur. 
fius, author of the gloss, a native ef Florence, 
and from that circumstance, called Florentinus; 
and whose definition of ager limitatus, as well of 
ager non limitatus, in the gloss we have just 
exhibited—Vid. 5, Heinneccius, El. jur. 2,44 |. | 

358. egret Z% $ Ll, $ 12 not. Bap. — 
beyrac. 


















But lastly, if ‘the first seritence of the text, ip 
agris limitatis be detached from the other parts, — | 
and suffered to be taken in an insulated and:in : 
dependent sense ;—and even if (contrary both — | 
to teason and.authority) under the term agro : 
limitatos otherthan merely ancient Roman mi 
litary lands:be. intended, still it cannot be urged 
by the defendant as authority, until shewn to be 
recognised, by the Spanish code. nos 

The Roman law has no intrinsic authority. ia 
Spain; on theicontrary, forensic use of it was 
formerly interdicted under heavy penalties, Fue. 
ro jus. 2, 1, 8. 1 part. 45, Part. 1, 1, 15, Part, 
3, 4, 8, Aut..accord. 2,1,1. Nuev. Recop. 2, 
1,3. Now indeed it is permitted, in certain 
cases, to be cited, viz :—where the Spanish law | 
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is silent, or where the Roman law coincides with, 
or is explanatory of it; or where it is founded 
on natural law or reason; and in these permit- 
ted cases, it is not cited as law, but as contain- 


ing the opinions of wise men. 


‘* Las civiles no son en Espana leyes ni deven 
Narmarse sino sentencias de sabios, que solo 
pueden sequirse en defecto de lei, i enquanto se 
ayunden al derecho comun, i no al de los Roma- 
nos, cuyas leyes ni las demas estranas ni deven 
ser usadas ne guardadas.””—Aut. decord. 2, 1, 
Nuev. Recop. 2,1, 3. Berni, Inst. 8. 


The prohibition of the Roman law in Spain 
remains therefore still unrepealed ; though it is 
not denied, that the Spanish legislators have 
enacted at different times, into its various codes, 
such of its principles as were found analogous, 
to the situation of Spain, deriving their authority 
solely from such enactment. Thus, upon the 
subject of alluvion, Spain has transplanted from 
the Roman code into her own, the general prin- 
ciple, as one founded in nature and _ reason, .and 
has by positive statutes given to the adjacent pro- 
prietors the right of alluvion. Part. 3, 28, 7.— 
Thus far then, and no farther, has Spain legis. 
lated upon this subject; and it is now incum- 
bent upon the defendant, if he wish to avail him- 


self of the exception as authority, to shew 
Vou. vi. 25 
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draw first, from the commentary of Rodriguez 
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(which is not pretended) that it has been speci. 
fically enacted. 

How is this difficulty attempted by de des 
. fendant to be surmounted ? 

He first wishes to infer the adoption of the 
exception of ager limitatus, into the Spanish 
code, by citing some authorities, which we shall 
presently notice. 

But when it is manifest, that the principles of 
the Roman civil law, so far as they have’ been 
introduced into Spain, have not been introduced 
by any sweeping clause, adopting generally, ang 
by way of reference, the body of the Roman — 
code—subject only to exceptions in favor of 
such subsequent laws of Spain, as might be 
found to conflict with it—but so far as they have 
been made a rule of action in Spain, they have 
been introduced under the form and authority of 
Spanish ordinances. —We are not permitted to 
infer, from the adoption of one part of the Ro. 
man code, the adoption of another, but the con 
trary. 

Tf, in the face of Spanish law, we were per. 
mitted to resort to inference, in order to deter 
mine what has been adopted and what omitted, 
we think it can be shewn, that the inference of — 
the defendant is forced and unnatural. | 

This inference the defendant attempts to 
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upon this text, already noticed. Of him, the de. East's 
fendant says, he merely reports its substance; 
from which we should infer that it is law in 
Spain, inasmuch as it fell within his plan, to 
point out the agreement or discordance of the 
Roman and Spanish codes. 

But the very commentary itself destroys the 
inference, attempted to be drawn from the sup- 
posed silence of the commentator. ‘Though 
already quoted, we beg leave, in this connec- 
tion, once more to invite to it the attention of 
the court. Translated, it reads as follows: 
“the right of alluvion, mentioned in the insti- 
tutes, anda law of the Partidas does not take 
place in lands assigned to soldiers, as this law 
expresses.” 15 Rodrig. 41, 1, 16. 

We freely yield to the: defendant, all the ad- 
vantage he derives from the authority. _What- 
ever interpretation be put upon it, his exception 
evidently applies exclusively to military lands, 
in which class the plaintiff’s land, though the 
subject of much legal warfare, has not yet been 
ranked. 

' The laws of the Fuero Real are next intro. 
duced, fur the purpose of referring to a note, 
the joint production of Alonzo Dias Montalvo, 
and a learned doctor of Salamanca, said by the 
defendant, expressly to declare, that the ager 
limitatus should not be entitled to the increase 
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Fae, a eae nag, DY the rising of ‘an island opposite to it. Fuero 
cee Real; 3, 4, 14. 


The law of the Fuero Real referred to treats 


Livrrestom of the partition, of a newly formed island, in the 


tiddie of a river, separating different riparioug 
proprietors, and adjusts their claims to this new 
acquisition in proportion to the extent of their 
respective fronts. It is not pretended, that ahy 
thing is here said in relation to limited or un. 


limited estates ;—it is not the text itself, but the | 


opinion of these learned commentators, as con. 
tained in note (d) by which the law in agris is to 
be introduced into Spain. But upon examining 
this’ wonder-working note, we do not find any 
such opinion expressed by them ; in the-conclu. 
sion in it, they indeed inform us, that Azo (an 
Italian jurist of the thirteenth century) held such 
an opinion ; but without any marks on their side 
of approbation or adoption: and the reference to 
the pandects subjoined, in which much virtue is 
supposed to reside, to us appears the work of 
Azo; but whether they or Azo have the credit 
of this reference, one thing is certain, that the 
section in the paudects referred to, is as silent, 
as the Fuero Real itself, upon the subject of 
limited lands. Loc. cit. ff. de flumin. l. 1, 14 
insul. 

‘he ponderous work of Covarruvias is next 
put in requisition (2 vol. p. 500, no. 1.) But 
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the learned bishop is not there speaking upon Fast’s District! 


the subject of alluvion, but’ considering” the 
question, in case a town, grahted to an indivi- 
dual, should subsequently be increased by new 
buildings and inhabitants ; when, and how far 
the jurisdiction of the government shall be ex- 
ercised over such subsequent increase; And 
we confess ourselves unfortunate in missing both 
in the text and notes, any passage in support of 
the purpose for which it was adduced. 

«The mere fact of the law in agris being refer- 
red to by way of argument or illustration, by 
Spanish writers, either lay or ecclesiastic, seems 
to us to afford but slender proof of its incorpo- 
ration into the Spanish code. By the same pro- 
cess the Mahomedan law, noticed by sir Wil- 
liam Jones, might be converted into English 
law, and the Gulistan of Sadi, favorably cited by 


' Puffendorf, become authority in this cause. Puff: 


de jur. nat. & gent. 5, 2, 1. 

The opinion also of Covarruvias, as it re- 
spects jurisdiction over the subsequent increase 
of atown, granted fo an individual, seems little 
analogous (so far as the two things can be com- 
pared) to the principles of the Spanish law, in 
respect of the subsequent alluvial increase of 
lands ; which expressly declare, that the amelio- 
ration of the thing bought, will be for the bene- 
fit of the buyer, even though it had not yet pas- 
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gig, Sed. under’ his power ; and in the partidas, the 
very case is put of a field, thus increased by al. 
luvion. Part. §, 5, 23, 

Not having the good fortune to possess or 
procure the Curia Felipica Illustrada, and the 
passage referred to by the defendant, not being 
extracted, I am unable to conjecture its de. 
gree of pertinence or force. In the Curia Fe. 
lipica itself, Iam not aware, that the subject of 
alluvion is introduced. But, giving the defen. 


dant credit for the full weight of this authority . 


—would it not be going a little too far—when 
the law in agris has been refused admission into 
the various Spanish codes ;—when we look in 
vain for it in the nueva recopilacion, autos ac. 
cordados, siete partidas, ordenamiento real, 
fuero real, and leyes de estilo, that it should be 
received as such upon the faith ofa single and 
unsupported note of a posthumous publication. 

From this brief view of the defendant’s autho- 
rities we feel safe in asserting, that if the exist- 
ence of the principle of ager limitatus be per- 
mitted to be inferred into the Spanish law, no. 
thing has yet been shewn to warrant such infer. 
ence. 


Is the defendant better founded, when he at- 
tempts to infer it as a natural consequenee of the: 
general principle ? 
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In what sense is it to be so inferred ? The 
general: principle is, that owners of all lands 
bounded by navigable rivers, have, as an acces- 
sory, the right of alluvion; now, if by limited 
lands, the defendant méan broadly the mere con- 
verse of the proposition, viz: that lands not 
bounded by the rivers do not enjoy the right of 
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id 


alluvion, what does the inference amount to but . 


the mere begging the question of fact ? And is 
it not reasoning in a circle to say, that our deed 
does not notwithstanding ¢xpress words to that 
effect, convey to usa boundary upon the river, 
because our land is ager imitatus ;—and it is 
ager limitatus, because it is land not bounded by 
the river ? 


II. Has his (Poeyfarré) title, as riparious pro. 
prietor, been by him conveyed to Bailly, and by 
the latter to plaintiff. 

Upon this question I'shall not long detain the 
attention of the court. From the inspection of 
the respective conveyances, it is. obvious, that 
the land was successively transmitted, with all 
its original rights ; and if Poeyfarré by virtue of 
his title, became a riparious. proprietor, in like 
manner did Bailly, and afterwards the plaintiff, 
become riparious proprietors ;—nothing was ex- 
cepted or reserved in either of the instruments 
of sale. 
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The defendant lays hold of the expression 


of frente al rio, used in the first, as restrictive 


Lavixesnos of our front boundary. But the testimony puts 


this objection to rest; face, the French:transla. 
tion of frente, our witnesses, as well the record 
of French concessions and of land claims, shew, 
was..indiscriminately employed, with face ay 
fleuve, in designating a front boundary upon the 
Mississippi.—If the parties intended to establish 
not a boundary on. the river—but on the road, 
for instance, as the defendant contends, why did 
they insert in their deeds of saie, drawn off by 
an experienced and skilful notary—expressions 
invariably and immemorially used to give-a te 
ver boundary ?—Why not at once name the 
road, frente al camino, or face au chemin ? 

It is objected also by the defendant, that. we 
are not in possession, and have not so declared 
by our petition. But the petition is grounded 
on the very fact of possession and ownership; 
and we complain, that the defendant and others 
haveygiven out and pretended to be the owner, 
and possessors. It will not. be contended, that 
any ceremonies, like livery of seizin, or inves- 
titure by twig and turf, need be superadded to 
the delivery of a title, in order.to a legal pos- 
session, Civ. Code 380, art. 29. Nor will it be con- 
tended, that an actual or continued residence 
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upon the spot is necessary for this purpose ; Esst'n District. : 
_nor that the plajntiff cannot possess by his tee Uvws | 
fants ;—nor that the possession of the princi- Moneas 
pal estate does not imply that of its accessories. _ Lrvixestox 
In respect to the right of the riparious proprie- we 

tor to the alluvial increase of his land, the law. is 

both settled and admitted, and a reference to 

the following authorities perhaps unnecessary. 

Febrero de escrituras, 7, § 11, n. 81. .3°Part. 28, 

6—8, ff 41, 1, § 1. Inst. 2,1, § 2. Rodriguez 

in ff. 41, 1,§ 116, 5 Hein. El. jur. 2, 1,4 

358, 2 Voet in pand. 41, 1,5 15 Front. de re 

agr. 217, Wolff's Inst. jur. nat. & gent. 2, 2, § 

245—251, 1 Domat, 3, 7,§ 12, 1, 2 Denisart, 

74, verbo alluvion, Puffend. 4, 7, § 12, Cw. Code, 

102, art. 3, 106, art. 13, Blacks. Comm. 261, 3, 

Mass. T. R. 352. 


Thus have I gone through the two nh 
questions arising in this cause ; 

1. Did Poeyfarré, by virtue of the convey. 
ance, from B. Gravier and wife, become the ri- 
parious proprietor of this land ? 

2. Has his title, as such, been by him conveyed 
to Bailly, and by th r to the plaintiff ? 


In discussing the first question, I-invited the 
attention of the court to the two clauses of the 


deed, upon which rested the title of the plaintiff 
VoL. VI. 26 
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as riparious proprietor ; shewing that his land was 


wev~w ~=—spurchased frente al rio,and con todas sus entradas, 








&c. and the first expressions, being used abso. 
lutely, gave the river asa front boundary ; and 
that the second conveyed all and singular its ac. 
cessories, whether in law or fact. 

Under this head, we have also shewn, that the 
distinction attempted by the defendant betweeg 
the two phrases face au fleuve (translation in 
French of frente al rio) and face sur le fleuve, 
was unsupported either by grammar or us€;—~ 
and that they were indiscriminately employed in 
grants and deeds of land upon the Mississippi, 
to give the river as a boundary. 

That words of conveyance were to be taken 
in their usual and known signification ; and pa. 
rol proof was admissible to shew what is theig 
usual and known signification. 

That the defendant’s first objection, viz : the 
existence, at the period of sale, of a batture al. 
ready formed in front of the plaintiff’s land was 
not founded in fact, and that the contrary was 
proved ;—that the evidence, urged by the de. 
fendant of its previous existence, from its being 
found figured on the plalf-of, survey and the 
other plans, instead of authentic proof of sucha 
fact, amounted to but presumption—weak in it- 
self, and still further enfeebled by the character 
of those plans—and wholly overthrown by the 





o- 


. ~- kt oo teem eetlCU MF hUCRRlC OSC UC! 











OF THE STATE OF LOUISIANA. 


positive, concurrent, and uncontradicted testi- 
mony of three old and respectable witnesses: 


In answer to the defendant's second objection, Leste 


that B. Gravier, prior to his sale to Poeyfarré, had 
made a plan of his plantation, as laid off intoa 
faubourg or town lots, in which plaintiff’s land 
was designated as included in lot no, 7—and 
the whole bounded by streets, we have shewn, 
that it was not only not published at the ‘period 
of sale, but that there was no proof whatever, 
arising from the plan or otherwise, of its being 
ever carried into actual execution, by survéy, 
or subdivision of his plantation, according to a 
projected plan ;—much less of its being incor- 
porated as a suburb of the city. That it could not 
have been executed at the period of sale, ap- 
peared conclusively from the following reasuns, 
1. Because plaintiff’s land, said to be included 
in lot no. 7, was cut off from the three streets 
by narrow strips of land, of unequal breadths ; 
shewingy by the relative directions of the lines, 
that it was sold according to a plan, very differ. 
ent from the projected one of the then uncrea- 
ted faubourg ; and that no purchaser, in his 
sound senses, would have purchased a square in 
a city, with the exception of only just so much 
land, as would shut him out of three streets in 
four, 
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2. Because, in describing the breadth of the 
front, no streets are mentioned in the deed, plan; 
or proces verbal (as would have been the case, 
had they then. existed) as marking the begin. 
ning, and end of the front line; and because, 
most obviously, this land would have been de. 
signated as part of lot no. 7, and been called a 
lot, and not merely, as in the deed, a piece of 
land, 

That the plan also of this faubourg appeared 
from inspection, a mere projet; or, as termed by 
its maker, a first sketch or draft, exhibiting: nei. 
ther the proces verbal nor operations of the sur. 
veyor ; was made at the request, in the house—- 
and principally in the hand writing of B. Gra. 


vier; not deposited, as is usual, in the office of 


a notary, but kept in his own possession, and 


afterwards altered at his pleasure. That this, 


as well as the reduced or second plan (the latter 
from a marginal note made on it by the survey, 


or, of the date of 1796, shewing even at that 


latter period, it had not yet been executed) be- 
ing the separate and then unpublished acts of 
B. Gravier, the original vendor, or of the sur. 


veyor general, his agent, could not affect our 
title. 


Under the defendant's third objection, that the 
land was sold according to a plan, bounding it 
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by the public road ; we considered, in what ‘con- Puree 
‘nection, and how far, this plan was to be taken wev~w. 
with the deed—that the words frente al rio-giv- Monea™ 
ing, as we contended, a boundary upon the ri- — 
ver, were words at once of conveyance and of 
description and of location—that they were tech: 

nical, clear, and used in an absolute sense ;— 

that being already certain, they did not need elu- 

cidation, and could not be made more Certain 

by reference to the plan; which was réferred to 
_ only for greater certainty ; much less could'théir 
signification be altered by the surveyor’s pro- - 

ces verbal of his operations—a reference pro- 
perly enough made in a question of doubtful 
location, but wholly inadmissible to destroy the 

effect of words of conveyance of known and set- 

tled signification. We also shewed by testimo- 
ny, that by the practice of surveyors and usages 

of the country, the front lines of all plans of land 

upon the Mississippi, were dtawn, as in our plan, 

inside of the road and levee, not to indicate the 

boundary of the land, but to ascertain the 
breadth of its front; and are not called lines of 
boundary but solely of admeasurement. 


The fourth objection of defendant, that the 
plaintiff’s land makes by the plan a regular 
figure, the regularity of which by extending its 
front to the river, would be spoiled, we have 
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shewn to be founded upon the gratuitous as. 
sumption of the fact of the identity of the lines 
of admeasurement and boundarv; and that all 
lands upon the Mississippi by their plans, and if 
their plans were lost, by the very terms of con. 
céssion, make regular mathematical figures with. 
out restraining their right of alluvion. 


The fifth objection of the defendant, viz : that 
the calculation of the superficial contents of the 
plaintiff’s land, turned it into a limited esta 
and destroyed the right of alluvion ;—we have 
answered by shewing, 

1. That the land was sold per aversionem, and 
not ad mensuram. . 

2. That the calculation of the surveyor gave 
only the superficial contents of what he actually 
measured ;—that the surveyor is never called 
upon to measure the road and levee; and that 
ho batture then existed to be the subject of meas 
surement ; and even had it then actually existed, 
would not, according to the usages of the coun. 


try and practice of surveyors, been measured; 


that the mere act of calculation was immaterial; 
that wherever the length and directions of the 
lines of a figure were given, they afford the sum 
of their contents, with all the certainty of a ma- 
thematical theorem ;—that the principle of the 
defendant, even if shewn to exist, was-not ap- 
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plicable to lands in this country, where the front Esst’s Dietries 
’ Jines of the plans were not boundary lines. 


v8. 
In answer to the sixth objection of the de- Livisesrox 
; aL. 


fendant, viz: that the interposition of the public 
road, divested the plaintiff of his right of allu- 
vion ;—we endeavored to shew, that the whole 
question on this point turned upon the mere 
fact of boundary, already discussed ; inasmuch 
as the alluvion belonged to the owner of the soil, 
upon which it was formed.—if, therefore,. we 
purchased to the river, frente al rio, we were 
entitled to the alluvial increase of our land ; and 
that the public road running through it did not 
divest us of that right ; and, in no event, could 
we be so divested of the alluvion, unless the 
road went (which was not pretended) to the 
water edge ; in which case, the alluvion would 
then belong neither to the plaintiff nor defend- 
ant, but to the public, in whom was vested the 


right of soil.—That in our case, the alluvion 
was not added to the public road, but to the 


_ banks of the river, belonging the plaintiff, as 


holding frente al rio, front upon the river. That 
the fact of a front boundary upon the river also 
answered the defendant’s 7th objection ; viz: as 
to the supposed intervention of the levee. By 
conveying to us a front on the river, the levee 
was necessarily included in the conveyance.— 
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‘That this land was unrestrictedly sold with all 
its chances of loss and of gain ;—and that on 
this point, it was in evidence, and conclusive, 
that after the sale the vendor and his heirs were 
wholly delivered from the burden of maintain. 
ing the levee, which thenceforward was support. 
ed exclusively by the vendees ; that this charge, 
of itself, constituted a riparious proprietor. That 
the principle, upon which the right of alluvion 
was founded, was not, as the defendayt contend. 


ed, on the manner or degree of increase making | 


it impossible to find another. owner than the ad- 
jacent proprietor, or the mere right to have al- 
ways the river as a boundary, but clearly on 
the better ground of équitable compensation; 
to wit: that he, who is exposed to the charges, 
and chance of loss from the encroachments. of 
the river, ought reciprocally to have the benefit 
of the change of increase. ‘That if the river, 
instead of augmenting our land, had washed it 
away, we could not call upon the vendor or his 
heirs to make good the deficiency ; neither ought 
we to be held good to refund the increase ;—to 
the objection we had no right to claim the allu- 
vion, because not expressly conveyed in our 
deed ;—we have shewn in point of fact, it did not 
then exist; and even if it had actually existed, 
in point of law, that it was not necessary to be 
expressed, in order to be conveyed ; that, as an 
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by the general words of conveyance ; that it was 
not, however, in our deed, left to mere legal con- 
struction, but provided for by an express clause, 
conveying every accessory in law or fact ; todas 
sus entradas, dc. 


To the objection that alluvion was not an ac- 
cessory ; the contrary was shewn both: by rea- 
soning and authority. 


In discussing the defendant’s eighth objec. 
tion, viz: that the plaintiff’s land was oger b- 
mitatus or a limited estate, and therefore de- 
barred from the right of alluvion ; onan exami- 
nation of the section of the digest adduced by 
the defendant, in agris limitatis, &c. we have 
shewn, both from its context and a variety of 
commentators and civilians, 

1. That the technical signification of the 
phrase ager limitatus was simply and exclu- 
sively that of military lands. 

2. That if used in a more extended sense, or 
considered as a general law, it must be taken to 
rest exclusively upon the constitution of the em- 
peror Antoninus Pius, and was in derogation of 
the general or common law of Rome: that the 
support claimed by the defendant-of the autho- 


rity of ‘Trebatius, to his broad and general inter- 
VoL. vi. 27 





accessory to the principal estate, it would pass Eest’n District, 
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5 li gd pretation of this text, by shewing the equal an. 
www —sttiquity of ‘Trebatius with Julius Cesar, wholly 
Monsas failed him; inasmuch as the dictum of Treba- 
nenianeel tius, alluded to in the sequel of the section, is 

“4% confined expressly to military lands, and speaks 
merely of the exception, as to them, of the law 
of alluvion; and that the defendant’s proposed ~~ 
reform of the punctuation, however required by 
his argument, was unnecessary in itself, and in- 
volved in it a violation of syntax, and the dis. 
memberment of the text. That the term ager 
limitatus, taken merely in a literal sense, as land 
bounded or limited, fromets universality, would 
comprehend ail lands, with whatever boundaries, 
whether natural or artificial; that so construed, 
the text would be made to operate a total repeal 
of the general or common law of Rome on the 
subject of alluvion, though resting on the broad 
principle of the law of nature ;—a text, rather 
too compendious and solitary, to operate so vast 
an effect. 

' Lastly, we have shewn, giving the defendant 

his own interpretation of the text, that he could 
not avail himself of it as authority, without also 








shewing it had been adopted into the Spanigh 
code. 

Under this heady we have rene; that the Ro. 
man law had no intrinsic authority in Spain ; that 
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even its forensic use had been interdicted ; and the District. | 
was now only permitted to be cited in cases, ’ 


where it coincided with the Spanish law, where 
the Spanish law was merely silent, and where 
the Roman law was grounded on reason and na- 
ture; and then only as containing the opinions of 
wise men. That notwithstanding this unre- 
pealed prohibition of the Roman law, many of 
its principles had been ordained: as law by:suc- 
cessive Spanish legislators; but they derived 
their authority, not from any general adoption 
of them as Roman law, but solely from their 
being embodied in the form of specific Spanish 
ordinances. That Spain, adopting into her 
code, as founded in nature and reason, the ge- 
neral principle of the Roman law, had enacted 
by positive statute, that the adjacent proprietors 
should enjoy the right ef alluvion:—That if the. 
refore. the defendant dould’derive any advantage 
from this. peculiar exception in the Roman law, 
(which was not perceived) he was clearly bound 
to put his finger on the royal ordinance, by 
which it had been made a rule of action ia 
Spain. 

That it could not therefore be impliedly 
adopted ; and that no Spanish authority had been 
adduced to give color to such implication. That 
the inference of its adoption, merely as a natural 
consequence of the general law of alluvion, seema- 
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ed to be equally unsupported by reason, and in. 


“ev~ws applicable to the case before the court. That 


Morean 
ws. 
LivinesTox 
& aL. 


by the general law of Spain—founded on the’ 


law of nature, the right of alluvion belongs to 
lands bounded on the river; and if by limited 
lands, the defendant meant merely the converse 
of this description, viz: lands .not bounded on 
the river, his denomination of the law of ager 
limitatus, a natural consequence of the general 
law, was illogical, and an abuse of terms; and 
the application of this natural consequence to the 
case of our land amounted to begging the ques. 
tion of-fact. On the other hand, if he spoke of 


ager limitatus, in its proper and technical sense, _ 


as military lands—lands of a conquered country, 
divided and assigned by the Roman government 
among the soldiery.; then, instead of a natural 
consequence, it was a peculiar exception to the 
law of alluvion ; and whether introduced or not 
into Spain, it was wholly inapplicable to the case 
of our land. 

After all, the whole controversy between us 
is obviously reducible to the single point of 
boundary. We are, or we are not, bounded-on 
the river—if we in fact be not so bounded we 
make no pretentions to the batture. _ But if in 
fact we we be so bounded, the doctrine of limited 
estates, either in their literal or technical sense, 
the calculation of the superficial contents, the 
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artificial lines of mensuration, run either by a Portia ns 
sworn or_unsworn offcer, the mathematical de- wewrwys 
nomination or regularity of the figure—the al- Mons™ 
ledged interposition of roads and levees—all Leena 
yield to. this natural boundary ; and alluvion, — 

by nature, by reason, by the code of every na~ 

tion, is the accessorial and inseparable right of 


our land. 


In discussing the second question—whether 
Poeyfarré’s title, as riparious proprietor, had 
been by him conveyed to Bailly, and by the lat- 
ter to the plaintiff—we have shewn, by an ex- 
hibition of the several conveyances, that the land 
had been successively transmitted with all its 
original rights ;—that frente, the word employ- 
ed in the two latter deeds, was, according to all 
the testimony in the cause, indifferently as well 
as immemorially used with frente al rio, to ex. 
press a front boundary on the river Mississippi. 
To the objection of our not having declared our 
selves to be in possession, we referred to our 
non descript petition; to the fact of possession 
to our witnesses : and to the mode of acquiring 
and continuing it to our digest. In this con. 
nection, we noticed the claim of prescription set 
up by the defendant in his answer, of ten, twenty 
and thirty years, and have shewn, so far from 
its being founded in fact, that, on the contrary, 
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East’n District. 
= tS. the plaintiff, and those under whom he claims, 
wew had been in actual, quiet, and continued posses. 





Monsax sion of the premises, for nearly thirty years:— 


Lrrmestox that even'before the batture rose above the syr. J 
mr : 


face of the water, it was employed by our ven. 


dor for the purpose of supporting a little wharf Ay 


(or avancé) run out into the river; and when 
of sufficient height and consistence, was proba- 
bly used by him for unloading, piling, and vend. 


ing’ his wood ;—and that from that period up to ) 


the present, such possession had not been inter. 
rupted by any act, either by John Gravier of 
the defendant ; that the batture in front-of:. 
suburb St. Mary, being claimed and owned by ! 
different proprietors, no possession, on the part 
of the defendant of pars pro toto could be al. 
ledged ; ‘or'that possession obtained against the 
proprietor of one part was available against the 
proprietor of another. * ah 


Tue court, when they were prepared to de. 
liver their opinion, observed that, as a conside- 
rable time had elapsed since the conclusion of 
the oral argument, if any of the counsel had’any 
thing to add to what had been said; or. to the 





* The argument, in this case, was heard in May, 1818—it was 
not inserted with the cases of that term, inorder that it might be 
presented to the reader, in the same volume, with the opinion of the 
court. 
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written argument, with which the judges had 
been furnished, he would be listened to, 
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Duncan, for the defendants, declared his cli- tzyixestox 


ents had nothing more at heart; than to hear the 
judgment ofthe court. 

The counsel of the plaintiff said they had no- 
thing to add. 


Martin, J, delivered the opinion of the 
court.* The plaintiff claims a batture, which 
he alledges to have arisen in front of his land. 
The defendants pleaded the general issue ; and 
several'other pleas and demurrers were inserted 
in the answer, but have been since abandoned. 
They further claim the batture under Jean Gra- 
vier, heir of Bertrand Gravier, from whom the 
plaintiff alledges that the land before which it has 
arisen, was purchased by J. B. Poeyfarré, under 
whom he claims. 

As evidence of the title of Bertrand Gravier 
having passed to him, he introduces a notarial 
act, executed on the 27th of February, 1789, by 
Maria J. Delhonde and B. Gravier, her husband, 
for a trapezium of land, and another notarial act 
of the 30th of October, of the same year, by 
which Poeyfarré conveyed sixty feet in front, 





* Dersieny, J. did not join in this opinion, having been consulted 
in the case, while at the bar. 
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Bast wer with one hundred and eighty feet in depth, of — tl 
a the trapezium to P. Bailly, who, in the year |  f 
; Moncas = 1816, it is admitted, conveyed his right shegete 


Livixostoy to the plaintiff. 
& aL. 
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Batture is, according to Richelet and the French — } 
academy, @ marine term, and is used to denote 
a bottom of sand, stone or rock mixed together, 
and rising towards the surfuce of the water : its 
etymology is from the verb battre, to beat: be, 
cause a batture is beaten by the water. Initg 
grammatical sense, as a technical word, and we 
believe, in common parlance, it is then an ele. 
vation of the bed ofa river, under the surface of 
the water, since it is rising towards it. It ig, 
however, sometimes used to denote the samé 
elevation of the bank, when it has arisen above 
the surface of the water, or is as high as the land 
on the outside of the bank. 


—-_. » wo >. @& oF 


_ ee ., a 


While this case was before the parish court,* 
the defendants endeavored to establish, that the: 
batture, in dispute in the present case, existed, 
and was a batture of the latter kind ; a batture 
above the surface of the water: while the plain- 
iff endeavored to establish that there was no 
batture at all, or that if there was one, it was of | 
















* This case has been erroneously stated, in the beginning of it, 
to be an appeal from the court of the first district. 
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‘ Set East’ District. 
the former kind, viz: a batture. under the sur February, 1819. 


face of the water. 

For this purpose, the defendants introduced a 
plan, of the trapezium acquired’ by Poeyfarré, 
annexed to his act of sale, in which a batture is 
marked before the trapezium, and the word bat. 
ture written thereon. They produced a plan of 
the plantation of the vendors of Poeyfarré, uns 
der whom the defendants’ claim the. batture, 
made on the Ist of April, 1778, in the front of 
which a batture is marked, extending along the 
whole plantation, of a considerable width in the 
upper part, but gradually narrowing towards 
the city, in which the trapezium is- marked, so 
that it has there one fifth only in of width in the 
upper part; where is written, /arge datture, 
which the waters of the river cover in its utmost 
height. “i 

The plaintiff offered witnesses, ancient inha- 
bitants of the neighborhood, to disprove the ex- 
istence and height of the batture above the surs 
face of the water. 

The defendants’ counsel resisted the intro- 
duction of this testimony, which was however 
received, and a bill of exceptions was taken to 
the opinion of the parish court in receiving it. 

The plaintiff’s counsel contends, that the re- 
presentation of a batture before the trapezium, 


on the plan referred to, is no conclusive evi- 
VoL. vi. 28 
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dence of its existence—that the plan is evi. 
dence of the operations of the surveyor, but the 
batture was not the object of these—that it is 
usual with surveyors, in order to relieve the 
nakedness of their plans, to add neighbouring 
objects, introduced according to their fancy : but 
that it never was attempted to convert the exhi: 
bition of such objects, real or imaginary, inte 
authentic evidence of their indisputable exist. 
ence: and our attention has been drawn 
groves, canals and a statue drawn on these plans, 
which it is evident never existed but on the 
paper. 

The plaintiff alledged in his petition, that at 
the time of the sale to Poeyfarré, there existed 
no batture before the trapezium, or that if one 
existed, it was a batture under water: and the 
defendants having put him on the proof of all 
his allegations, the onus probandi lay on him as 
to the height of it at least ; and perhaps as nega. 
tive propositions are not susceptible of proof; 
the defendants were bound to prove that there 
was a batture. Admitting (what it is useless now, 
to determine) that the plan is conclusive eviden- 
ce, of the existence of a batture, it is no evidence 
of its being a batture above water. 
of the parties had produced any other evidence 
than this plan, referred to in, and which the defen 
dants’ counsel insists ought to be considered as 


If neither , 
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a part of; the act of sale, as the plan left it doubt. pete 
ful whether the batture was one above or under Uw 
the surface of the water, the legal conclusion Meseet 
| must have been that it wasa batture under ; be- aro 
|. cause in the contract of sale, the rule is to inter. 
1 pret the words of the act against thé vendor, in 

whose power and whose duty it was to use such 
) words as would leave no room for a doubt: 06- 
scuritas pacti potius nocet venditori, quia potutt re 
| integra apertius dicere, ff. 18,1, 21. Pothier 
Pandects, 1, 2, 14, no. 70. ‘This distinction 
was not attended to in the case of Duncan vs. 
Cevallos’ executors, 4 Martin, 575. 


But the defendants having introduced in evi- 
dence, a plan which Poeyfarré’s vendor is said 
to have caused to be made, nine months before 
the sale (without any proof of its genuineness or 
of its having been exhibited or known to the 
vendee) in order to shew that the batture was 
above the surface of the water, parol evidence, 
under oath, was certainly better evidence, and 
was admissible to rebut that which resulted from 
a paper the correctness or verity of which was 
not proved. Indeed it was in every case admis- 
sible, on the part of the plaintiff, to shew that the: 
batture was under the surface of the water ; and 
the defendants’ counsel admits that he did not 
eppose its introduction to that effect, 

We conclude, that the parish court did not 
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counsel, to be in the general understanding of 
the country, not only testified in common par. 
lance, but universally in plots of survey and acts 
of sale, equivalent to the most explicit terms of 
= boundary upon the river, and the defendants’ 
i counsel denying that they were, surveyors were 
| offered to be examined, which was opposed on 
the part of the defendants ; whereupon the parish 
court overruled the objection, and a bill of ex, 
ception was taken, 7 


East’n District. err in receiving the testimony therefore ; and it 0 
February, 1819. . : 
www properly makes a part of the evidence, on which g 
Morsas the case is to be heard in this court. 
aa vs. 
re. Livinestox 
44 & ab. Bs . , . a , 
Another bill of exceptions remains to be dis t 
| posed of. y 
The words frente al rio, in the act of sale to . 
Poeyfarré, being contended by the plaintiff’s : 


Ass the words of a contract, like those of a law, 
are toibe understood generally, in their most 
usual and known signification, and terms of art 
or technical terms and phrases according to theit_ 
received meaning and acceptation with the learn. 
ed in each art, trade or science—Cod. Civ. 4, art: 
14 & 15, the parish court appears to us to have 
correctly overruled the objection. The same 
kind of evidencé was admitted, to the same pur- 
pose, in the superior court of the late territory 
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of Orleans, in Gravier vs. Mayor and aldermen, 
&c. (see the report of that case, 17.) 
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+ Pig v8. 
From the testimony thus received, it appears, Lane 


that Bruneau deposed, that he arrived here two 
years before the Spaniards, and is now 75 or 76 
years of age; that there were about fifteen feet 
of water before Bailly’s lot, next to the levee, 
when Bailly went to live there, and being asked, 
from what circumstance he was able to speak so 
positively, answered, from that of a raft of wood 
which he brought there, drawing ten feet of 
water—that P. Bailly then kept the levee in re- 
pair, and Gravier did not interfere therein. 

Caizergues, who has been an alcade under 
the Spanish government, deposed, that the bat- 
ture began to form itself, before the lot of the 
present plaintiff, about thirty years ago, 1788, a 
year before the sale to Poeyfarré. 

On the second point, Mansuy Pelletier, a sur- 
veyor, deposed, that in original grants, conces- 
sions, or deeds of lands, bordering on the Mis- 
sissippi, the expression face au fleuve is employ. 
ed to express the boundary on the river. 

Tannesse, another surveyor, deposed, that @~ 
original grants or sales of lands, bérdering on the 
Mississippi, the words face au fleuve are a well 
known and appropriate expression, employed to 
denote the boundary thereof upon the river. 
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In some titles he has seen the words face, front 


wv only employed for the same purpose. 


Moreax 
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Pilie, another surveyor, deposed also, that 
the words face au fleuve, or face only, are de. 
scriptive of an estate on the river. 


In the deed to Poeyfarré, the premises sold 
are thus described.—‘‘ A piece of land forming 
a trapezium, situated out of the Chapitoulas gate, 
consisting of 415 feet of land, frente al rio, front 
to the river, 186 feet in depth on the side of the 
city, 411 feet 8 inches on the side of the vendors’ 
garden, and on the back 229 feet 8 inches. The 
whole forms 2386 toises 4 feet and 6 inches of 


land in superficies, as appears by the plan of 
Don Carlos Trudeau, public surveyor, of the 9th 
instant, which the parties have signed, and which 
remains in the power of the vendee.” . 


In the deed from Poeyfarré to Bailly, the land 
sold is thus described—‘“‘ a lot of mine situated 
out of this city, consisting of 60 feet of front and 
180 in depth, in conformity with the plan of Don 
Carlos Trudeau, public surveyor of the city, 
hounded on one side by a lot of the vendor, and 
on the other by one of B. Gravier, which lot be- 
longs to me for having purchased it with a great- 
er quantity of land from B. Gravier and Maria J. 
Delhonde, his wife.” 
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The deed to the plaintiff from Bailly is not Ess District : 
produced, but is admitted to convey the all , 


estate of the vendor. 


: v8. 
On this the plaintiff rests his case, contending Lavenenner 


that he has shewn himself the proprietor of a 
riparious estate ; that an alluvion has been form. 
ed before it, of which he is consequently the 
owner. 


The defendants’ counsel does not shew their 
title but contends the plaintiff has not shewn any. 

It is said, that the expression front to the river, 
does no. more give a right to go to it, than 
Jront to the north would extend the land to pole, 
nor thn the expression, 138 feet on the side of 
the city, would extend that side thereto. 

This is attempted to be illustrated by suppos- 
ing, that the trapezium had changed its position; 
so that the side next the city had become the 
front and that the boundary on that side was de- 
signated by the expression front to the city ; and 
the question is asked, whether it could be seri- 
ously contended that this would carry the grantee 
700 feet beyond the trapezium ? To exemplify 
this more thoroughly, a plan of the faubourg is 
presented, and the supposition is made, that the 
trapezium, instead of being on the side most dis- 
tant from the river of the first street, parallel 
thereto, was on the same side of the second, 
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East’n District. yj : * etnies 
February, 1819. without any street being laid out between it and 


werw the river;—and the question is asked, whetheg 
Monsax the words front to the river would carry the pro. 


Lrvrvestox prietor to it ? So that whiie, by the words of the 
& aL. : 


deed, a piece of land (limited by certain and 
precise lines, which contain, and are said to con, 
tain, 2486 toices 4 feet and 6 inches square mea. 
sure) was intended to be sold, one would pass 
which would have four times the length of late- 
ral lines that had been expressed, and consequent- 
ly four times the number of square toises which 
the deed says were conveyed. 

There is nothing of magic or talismanic in the 
words front to the river; but whenever they 
occur in a deed, it is the duty of those whose 
province it is to pronounce on the different modes 
jn which the parties construe it, to take those 
words in their known signification. But, if ia 
this way, they lead to none, or a very absurd 
result, to deviate a little from this received sense, 
+1 Black. Com. 60, 61. 

From avery close examination of the books of 
the land office of the United States, which have 
been submitted to us, and the depositions of 
surveyors, examined in this case, it is clear that 
in French and Spanish conveyances, both public 
and private, the words face au fleuve, face, fren- 
te al rio, frente, front to the river, or front, 
exclusively designate estates bounded by the 
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river+-which in the country are otherwise cal-. 
led riparious, bound. to the repair‘of the road, 
its diches, bridges and -levees, and to supply 
ground for either or the whole of these, whert that 
which they cover is carried away by the»water, 
Weare therefore bound to take the..expression, 
frente al rio, in the*deed, as evidence of ‘the 
intention of one of the partiesito convey, and:of 
the other to acquire, a riparious estate’; unless;- 


by taking it im this sense, we are‘led to an“incon- , 


gruous or absurd result. E 

Such was the opinion of the superior court of 
the late territory of Orleans, in the case cited, 
on nearly the same evidence. 

If, instead of the expression front to the river, 
that of front to the north had been used, the ab- 
surdity ofa piece of land, containing nearly 2400 
toises, square measure, and lying in latitude 29, 
being deemed to extend to the north pole, 
would demand a deviation from the received 
sense of these words. So if the trapezium had 
been inverted, and the expression face to the city 
used, and it appeared that a line, which is de- 
scribed, as of 188 feet, must be extended 300 
feet farther, to reach the city, so as to include 
four times the quantity of land, called for in the 
deed, susceptible of private ownership, we must 
have deviated from the received sense, in order 


to avoid falling into an absurd conclusion. But, if 
Vou. vi. 29 
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East'n Distriet. 7 ithi 
vain iia, the Whole extent of ground, thus taken within 


the extended lines, beyond what was within their 


‘stated length, was-public property, property out 


of commerce, it would matter. but little, whether 
the expression. were taken in one sense or the 
other, as the sdme quantity of land and no more 
would pass in either hypothesis, or if the whole 
intermediate space had been a commons, the 
property ofthe city, the words must have been 
understood front on the commons of the. city, 
The construction would be the same in the other 
hy pothesis. 

We conclude that, on the inspection of the deed, 
it appears tous the words front to the'river, used 
therein, were intended to denote a riparious 
estate bordering on the river. 


The defendants’ counsel next presents to us a8 
evidence of the intention of the parties, to give 
to the land conveyed another boundary, than the 
river, the existence of the batture between the 
river and the trapezium. 


The existence of the batture, above.the surface 
of the water, is disproved by the uncontradicted 
testimony of two antient inhabitants of an unim- 
peached character. 


It is not to be presumed from the plan referred 
to in the deed. _ 
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~ On this point, every tittle of evidence» m 
¢ause is against the defendants. 
The opinion of the superior of the late territory 


of Orleans, already cited, is brought under our norredaeea 


eyes by the defendants’ counsel, who expects to 
prove thereby, that the batture had risen above 
the surface of the water, at the time of the sale 
to Poeyfarré. We are of opinion that the record 
of a suit is only evidence of the facts, which 


appear thereby, between the parties. As tothe 


rest of the world it is res inter alios acta ;\it 
proves nothing. It would lead to the most 
dreadful consequences, if one could establish a 
fact, in a suit in which he was a party with A, 
in order to give the record in evidence.in a suit 
between himself and B. This cannot be admitted. 
even on the authority of Bishop Covarruvias. Yet, 
we have looked a the decision of the court, and if 
it could be read in evidence, it would be far from 
proving the fact which it is offered to establish, 
viz. that the batture before the trapezium, was a 
batture above the surface of the water, at the 
time of the sale to Poeyfarré. For the decision 
of the superior court establishes another fact, 


viz: that, antecedent to the time, when Bertrand : 


Gravier, ceased to be the proprietor of the land 
adjacent to the high road, a batture or alluvion had 
been formed adjoining to the levee in front of 
‘the faubourg upon the river ; that it was of a 
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sufficient height to be considered as: private 
property. Now, at the time of the sale to 
Poeyfarré, it does not appear that his vendors 
had yet parted with an inch of land adjacent to 
the road. , 

We conclude, that the existence of a batture 
above the surface of the water is not proved, and 
rather disproved by the plan, annexed'to Poey. 
farré’s act of sale—that the plan, made by Lavay 
Trudeau for the vendors, nine months before — 
the date of that act, is of no legal evidence in 
this cause, and that if it was, it does not prove 
the height of the batture above the surface of thie 
water ; thatthe decision of the superior court 
cited, is not legal evidence against the plaintiff, 
who was not a pafty thereto ; aid that if it was, 
it proves nothing as to the height of the batture 
at the date of the sale. Finally, that the uncon- 
tradicted testimony of two witnesses proves that 
the premises in dispute did not exist, as a bat: 
ture above the water, when Poeyfarre acquired 
the trapezium of land before which it stands, and 
therefore that no proof results (as is contended 
by the defendants’ counsel) from the batture, of 
an intention in the parties to give to the land sold, 
another boundary than the river. 


One is presented to us in the existence of the 
levee between the trapezium and the river. 
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} position of the defendants’ counsel, that the exis- 
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B. Gravier, under whom both parties claim 
the batture, in his plan of the faubourg;,: intro. 
duced as evidence in this case, calls the levee a 


; 9 


Fast’n, District. — 
February, 1819.- 


SS ed 
Morean 


dike or mound, containing the waters of the river Livixestos 


in its utmost height, a real, though not a natural 
bank. 


The bank of a river is defined to be that which 


contains the river in its utmost height ; ripa autem 
definitur id guod flumen continet. ff. 43, 12, 1, 6,— 
Ripa putatur esse que plenissimutn flumen continet. 
I. pen eod. tit..1. ‘The bank is part of the river. 
Tribus constant flumina, aqua, alveo & ripis. ff. 
43, 12, I, §.1l-no. 2. 

- The bank is that space which the water covers 
when the river is highest in any season of the 


year, .La ribera se entiende todo quanto cubre el 


agua del rio guando mas crece in qualqutero tiempo 
del ano. 3 Cur. Phil. ill. cap. 1. sec. 2, Ribera, 
no. ¥12. 

‘The levee-then, as well as the batture, under 
the surface of the water, is a part of the bank, 
and the bank is a part of the river, which con- 
sists of three things, the water, the bed and the 
bank, ‘If these twoobjects, the levee and the 
batture, form a part of the river, they do. not 
exist beyond the river, and consequently not be. 
tween the river and the trapezium. : 

We cannot therefore give our assent to the pro- 
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Bast'n District- tence of the levee between the trapezium and the 
February, 1819. 
ww river, isa proof of the intention of the parties). na 
— that the land sold should have another boundary a 
Levrvoerom than the river ; because we are of opinion that 
AL, 


the levee did not so exist. 


The intervention of the public road, the coun. 
sel for the defendant contends, is a proof of such 
an. intention. 

If the trapezium had been immediately on the 
river, and no road had intervened, the qualified 
property which riparious owners have in the 
banks, before their fields, would have passed tg 
Poeyfarré, as an accessory of the trapezium; 
because, in the sale ofa field, the sale of the 
bank, js understood as a part or accessory of the 
field. En la venta del fundo se entiende vendida 
la ribera como parte de el; si se vende el fundo 
que esta immediato a la ribera, tambien se+ en. 
cluye como appendice del mismo fundo. 3 Cur, 
Ph. ill. loco citato, no. 113. | 

The banks of the river are not sold, but rae 
ther ‘pass as an accessory of the land sold. Ripe 
non venduntur, sed magis accedunt rei vendita, 
Czpola de serv. rust. The property of the banks 
belongs to those whose fields they are contigu- 
ous. Proprietas earum (riparum) est quorum | 
prediis herent. ff. 1, 8, 5, Code Civil, 96, art, 8. 
‘They must be the property of the riparious owne 3 
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ers,- without being included or mentioned ‘in East's District 


. their grants, for if they were only when included igs 


i Sn 


there would be no use for the provision in the 4" 


law’; it would be idle. 

If, therefore, when the sovereign grants land, 
contiguous to the river, without mentioning the 
bank, this passes, it must do so as an an acces- 
sory—If the bank pass as an accessory in the 


grant of the sovereign, it must also in the deeds 


of private persons. | 

The bank passes with the field, even when 
there is an intervening public road: Ripa cedit 
fundo, 1. riparum ff. rer. divis. Inst. eod. tit. 
ub. gloss. dicit verum si via est media. Ripz 


‘respectu proprietatis sunt illorum quorum prediis 


herent, sed quid si via esset in medio, inter. 
flumen et agrum vel domum ? Responde idem ut 
ripe sunteorum. Czpola, tract. 11, de serv: 
rust. cap. 26, in ripa. 

If there be a public road betweth a field and 
the river, ‘still that which is made by alluvion 
accrues tothe field. Si meum inter agrum et 


fluvium interjaceat publica via, tamen meum — 


fieri quod alluvio adjicit. Grot. de jur. bell. et 
pa. 2, 8, 17.: Gronovii nota, 68. 

But the defendants’ counsel urges, that this 
must be understood of a private road—one of 
which the soil belongs to the owner of the field, 
and is burthened with a right of way, and he're- 
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fers us to the law, Attius: #241, 1; 38, and te 
Grotius, who holds that there is no principle of 
natural law which justifies the position thatthe 
owners of estates, separated by a public road 
from the river, have a right to alluvion, and ad. 
mits that the field has the alluvion, if it be a pr 
vate one, which owes a road, gutviam debeat, 
Grotius dej b. et p. 2, 8, 17, so that: the soil of 
the road be the property of the riparious owner, 


The expression, used by the writers whore 
Grotius condemns, is via publica, a public roady ” 

A public read is that of winch even the soilis — 
public ; it is not in a public road as in a private - 
one, the soil of which does not belong to the’ 
public, while we have only the right of walking, 
and driving over it; the soil of a public road is — 
public.—Viam publicam eam dicimus. cujus 
etiam solum publicum est, non sicuti in privata 
via ita esse in publica accipimus: viz. private 
solum alienum est. . Jus tantum eundi et agendi 
nobis competit : vie autem publice, solum pub- 
licum est. ff. 43, 8, 2, § 21. 

Gronovius, a learned commentator of Grotius, 
construes this debt ofa road, of which his author 
speaks, to be an obligation to repair the road and 
protect it by embankments. Nisi domino agti 
istius viz muniendz et reficiende munus in- 
cumbat. Grot. j. b, et p. Gronovii nota, 67. 
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»,Here the burthen of repairing the road .and Bast’n District. 
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protecting it by a levee is a.charge upon the.tra- eae ; 
pezium. | ine 


- We conclude, that in the present, casethe in- Livuxestax 
‘tervention of the public road, between the trae *“~ — 
pezium and the river, cannot be considered as a 
proof of the intention of the parties to give the | 
land conveyed another boundary than the river, * 


Our attention is next drawn to the lateral lines 
of the plan referred to in the deed, and we are desir- 
ed to notice that they stop at the road, and are not 
continued through the road, levee and batture, 
as is said to be ordinarily done, when the land 
conveyed extends to the river. We are of opi- 
nion that the lines of a plan, especially one made 
to ascertain the quantity of land sold, ought only 
to include the ground which is measured, and 
not the public road, nor the levee, bank, or bat- 
ture under the surface of the water, which pass 
as an accessory toa riparious field : this need not 
be surveyed. Littora et via publica non men- 
surantur cum re vendita. Czpola de serv. rus. 
loco citato. | 

If the parties to the deed to Poeyfarré meant 
that a riparious estate should pass, their intention 
might be carried into effect, by conveying as 
far as the river by express words, or by con- 


veying every thing susceptible of absolute pri- 
Vot. vi. 30 
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vate ownership between the line of the trapezium 
most distant from its front and parallel to the 

river, till the bank. In the present case both 

methods appear to have been adopted. The land 

is sold, front to the river ; an expression which; 

in the general understanding of the country, ig 

equivalent to the most explicit terms of a bounda. . 
ry on the river; and it does'not appear that the 

vendors, who, by the pleadings are admitted by 

both parties (since they both claim under them) — 
to have been riparious owners, have retained ang 
part of the ground between the trapezium and 
the river. 


Another circumstance is relied on by the coun. 
sel for the defendants as a proof of the intention 
of the parties to give to the land conveyed ano: 
ther boundary than the river, viz: that the ven¢ 
dor, prior to the sale, caused a plan to be made 
for the division of his land into town lots, of 
which the trapezium in question formed one, 
and is particularly referred to in the margin of 
the plan, as being to be sold, as it then stood, 
with its fence. : 

Of this fact there is no legal evidence ; such’ 
a plan was indeed produced, with a date ante- 


‘rior to Poeyfarré’s deed, and from no circum. 


stance can it be inferred, that the vendee ever 
had the least knowledge of this plan, nor, the 
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of which it is said to be evidence. 

Admitting it, however, to prove such an inten- 
tion in the vendors, would such a latent inten. 
tion suffice to infer the necessary concurrence 
of the vendee ? Had the sale been that of a lot, 
according to a known plan, would not some part 
of the deed have referred to it? The shape of 
the trapezium, aukward and incongruous in the 
plan of a town, repels the idea that it was ship- 
ed with a view of its being a town lot. It was 
apparently a field of an irregular and accidental 
shape, of several arpents of superficies. 

Conceding, however, every thing that seems 
tu be asked, let us enquire whether, even if the 
trapezium had been sold as a lot of an intended 
faubourg or town, the same consequences would 
hot have followed. 


Under the Spanish government, no town or 
city seems to have been erected by legal author- 
ity ; that of New-Orleans was the only one that 
existed. It is true that in it the owners of the 
lots, nearest to the, river, have no part of the 


bank as accessory thereto. ‘These lots are not. 


charged with any of the burthens attending rural 
riparious estates : the levee, road or street were 
made and kept in repair at the joint expense of 
the owner of every lot in the city, _The farthest 
from the water contributing as much thereto as 


least ‘intimation of the intention of the vendors, _ n Dist 
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osutege a lot in New- Orleans, either by the law or any 
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the nearest ; no riparious duties are imposed on 


clause in its grant. Not so, with regard to 
rural estates ; the law and a clause in the origi. 
nal grant burthen those contiguous to the river, 
with the confection and the repair of a road, its 
ditches and bridges, and the levee. If any part 
of the soil which is covered by these, be carried 
away by the stream, the riparious estate must 
yield a quantity of land equal thereto. The 
bank of the river is to them alternately an one. 
rous and a beneficial accessory. Riparum incom. 
moda pertinent ad vicinos : si modo ripz latiores 
fiunt, ergo secundum naturam est ut commoda 
et incommoda sequantur eos, Czpola, tract, 2, 
c. 26, no. 10. 

On the morning of the day on which Bertrand 
Gravier sent for a surveyor, to make a plan of 
his plantation into lots and streets, the land co. 
vered by it was rural property, burthened with 
riparious duties in his hands, and when the plan 
was finished, by the division into lots and stgeets, 
no alteration was wrought in these burthens. 
When, nine months after, Poeyfarré purchased 
the trapezium, he purchased a rural estate, bur- 
thened with riparious duties ; having the portion 
of the bank of the river before it-as an accessory. 
The sale discharged the vendor from, and impos- 
ed on the vendee, the duties of repairing the road 
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and levee along the land conveyed. . If any part Foewllonges 
of this portion of the road had been found out of Un, 
repair, the syndic of the district would have. com. Mon¢4* 
pelled the vendee to repair it, without the least Lavirormon 
enquiry into the circumstance, whether his deed 
bounded him on the road or’on the river ;. if he 
was really owner of the land and separated from 
the river by the road only. The banks of the river, 
opposite to the trapezium, passing to the vendee 
cum onere, must have passed cum commodo ; 
‘for it is according to natural law, that the advan- 
tages of every thing should belong to him who 
bears its burthen, Secundum naturam est com- 
moda cujusque eum sequi quem sequuntur in- 
commoda. ff. 50, 17, 1. 
Had every lot in the faubourg been sold, the 
_ liability of the land, which they covered; would 
have continued the same. . Whether the riparious 
burthens be considered as imposed by a‘clause in 
the grant of the land,- or by law,.the proprietor 
could not get rid of them, in the first case, without 
the approbation of the grantor; in the second 
without an act of the legislator. 
It-is true the vendor had retained the land be- 
hind the trapezium, and might, in the event of the * 
road-and trapezium being carried away by the wa. 
ter, become liable to suffer as riparious owner :— 
but, as appears by the law Attius, when the field 
of Titius and the road which separated Attius’s 
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_ Eastin District. field from the river, were carried away, Attius be, 
came entitled to any increase or loss that would 
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then attend the contiguity of the river. But, as 
long as the trapezium stood, it would be the only 
estate susceptible of being diminished or increased 
as the riparious estate. —Neither could Poeyfarré 


have compelled his vendor to indemnify him for, 


or to contribute to, the labors or expense of keep. 
ing up the levee or repairing the road. Indeed 
the vendors were under no moral obligation to 
share in the labor or expense—neither was there 
any ini the vendee to share with them any increase 


_ of land, which the situation of his property might 


procure. 


The calculation of the contents of the trapezium 
does not offer any proof of an intention in the par- 


ties to Poeyfarré’s deed, to give to the land con. 
veyed any other boundary than the river. 

Almost every tract of land on the Mississippi i is 
granted by a description of its contents; so many 
acres in front on so many in depth; a tract de- 
scribed by ten arpents in front and forty in depth, 
is a tract of four hundred arpents, square measure, 
if its line be parallel and rectangular; if they be 
not so, the bearings give a clue by which the con- 
tents are to be ascertained, and, inlaw, id certum 
est quod certum reddit potest. 

The reference in the deed to the plan, does not 
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afford any, proof of an intention in the parties to the yr bu District. 


deed to give another boundary than the river. For: 
the plan itself, if it be referred to;does not contra- 
dict the deed’: were ‘both the words ‘ front to the 
river’ and ‘front to the road’ omitted, yet the 
deed and plan would present to the mind the idea 
of a riparious estate. For, whether the bounda- 
ry be the river or the road, the quantity of land 
conveyed is precisely the same, lies precisely in 
the same manner, is precisely alike bound to sus- 
tain the riparious burthens, and in either case the 
whole estate of the vendors, as riparious Owners, 
passes with regard to the trapezium. 

Further, the deed does not refer to the plan for 
any thing else except the quantity of land sold. 
It begins by describing the premises ; this being 
done, a second phrase begins, ‘“The whole forms, 
&c. ‘as is shewn”—The phrase is perfectly 
grammatical and:complete without implying a re- 
ference to the plan for any thing else besides the 
contents of the trapezium. 

Taking both the plan and. deed. together, the 
expressions ‘front to the river’ in the deed, and 
‘front to the road’ inthe plan, are not at all con- 
tradictory, and if they were and left any doubt, 
it would be our duty in construing it, to adopt the 
construction most favorable to the vendee. | 

Upon the whole, the result of our examination 
of the deed and plan, with the objections stated 
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Basta District: by ‘the defendants’ counsel, is a conviction that 











Gravier and wife did not retain any property be. 
-tween the trapezium and the water, and so the 
bank of the river opposite to the trapezium pass. 
ed to Poeyfarré as ‘an appendage or accessory to it, 


But the defendants alledge that although Poey. 
farré may have acquired a riparious estate, he did 
not convey such a one to Bailly. 

Poeyfarré here conveys a lot ‘situated out of 
this city, composed of sixty feet in front and 188 | 
in depth, confurmably to the figurative plan of Dona 
Carlos Laveau ‘l'rudeau, public surveyar of this 
city, bounded on one side by a lot of the vendor, 
on the other by ‘one of Bertrand Gravier, which 
belongs to me, for having purchased it witha lar. 
ger one from Don B_ Gravier and wife,” &c. re- 
ferring to his own deed 

Now the surveyors inform us, that in convey. 
ances of land on the Mississippi, the word frontsis 
used indifferent!y with the words front to the river, 
and we have*seen that the latter are equivalent to 
the most explicit terms of boundary on the river, 
The lot is described as making part of a larger, 
bought by the vendor from B. Gravier and wife, 
which by the date appears to be the trapezium. 

The impression on our minds is irresistible, - 
that Poeyfarré sold to Bailly, as he had himself 











purchased from Gravier, a riparijous estate; one 
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bounded by the river, or separated only by the ree ieee 4 
public road. mp 


Mapai 
Lastly, the defendants’ counsel contends that pam. Be 
neither Poeyfarré nor Bailly did acquire an estate -*** 
with the right of alluvion, but an ager limitatus. 
As both parties, according to the pleadings, 
claim the batture under Bertrand Gravier, either 
must be precluded from denying that the planta- 
tion of which the trapezium made a part, before 
the sale to Poeyfarré, was ariparious estate, en- 
titled to the benefit of any alluvion that might be 
formed before it. 
Poeyfarré bought the trapezium, with all its 
rights expressly, con todos sus derechos. If the right 
of alluvion was one of these, why Gid it not pass ? 
We are answered: because the trapezium was a 
limited field, ager Amitatus. 
The defendants’ counsel contends that the law 
of alluvion is not founded on principles of conpen- 
sation and to be supported on the maxim, gui sen- 
tit et onus debet sentire et commodum, but that the 
riparious owner is entitled to the profit, because 
from the nature of the increase, it is impossible 
for any one else to claim it. He illustrates his 
position by the doctrine of avulsions, when a dis- 
tinguishable piece of ground is at once taken from 
a field and added to another. Grotius is the only 


saheritn 3 in support of he position of the defen- 
OL. VI. 
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dants’ counsel in this respect. His commentatorg 
do not adopt his opinion. But the current of aus 
thorities in ancient and modern times supports the 
position of the plaintiff’s counsel. When the land 
removed from a field to another is discernible, the 
principles that no one ought to enrich himself at 
the expense of another, neminem opportet alterius 
damno locupletari, or that he who seeks to avoid a 
loss, certat de damno vitando, is to be favored be. 
fore him, who seeks to make a profit, gui certat 
de lucro captando, are clearly applicable ; and jus. 
tice requires that the sufferer should recover his 
property, before the law should give it to another. 
But when the loser cannot possibly be ascertained, 
every principle of natural law demands, that he, 
who is exposed to the loss, should reap the casual 
advantage, before the fisc, who ought not to be 
enriched by the misfortune of individuals, or be- 
fore the first occupant, in order to avoid as much 
as possible that contention and strife which would 
result, if the law did not assign an owner to every 
thing susceptible of ownership. 

Alluvion is a mode of acquiring property by na- 
tural law, jure gentium, by those principles or 
maxims which regulated the conduct of men, bes 
fore the formation of civil society. Quod per al: 
luvionem agro nostro adjicitur, jure gentium nobis 
acguiritur. Inst. 

The Roman jurists, as Grotius informs us, 
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proved this to be a natural right, from the maxim. Besta District, 





: February, 1819. 
jt is just that the advantages of any thing should wwe © 
belong to him who supports its disadvantages. “onea™ 













Eum sequantur commoda, Sc. L 20, ff. 2.dereg. ‘Uvinesrom 
jur. Grotius de j. b. & p. 2, 8, 16. 


This opinion of the Roman jurists seems to pre- 
vail in France. ‘+ Equity, says Brillon, requires 
that he who stiffers the incommodity, should reap 
the advantages. As nothing is more prejudicial 
than the vicinity of a river, which inundates, sub- 
merges, and deteriorates the neighboring fields, 


nothing is more just than that the proprietor, to 
whom the stream has often borne prejudice, should 
conserve, in exclusion to all others, when it be- 
comes beneficent, a gift, less a gain than a repa- 
ration, less a present than an exchange.” 4. Nouv. 
diction. de Brillon, 278. 








The right of increase by alluvion is grounded 
on the maxim of law which bestows the profit and 
advantages of a thing upof him who is exposed 
to suffer its damages and losses. Dictionaire de 
Jurisp. Encyclop. vo. alluvion. 

















Inasmuch as the adjoining fields frequently suf- 
fer great damages from rivers, by floods, because 
the increments we speak of, advancing by slow 
degrees, seem to be of little consequence to pub- 
lic revenue, many governments have thought it a 
reasonable favor and bounty to grant these im- 





















CASES IN THE SUPREME COURT 


- East’n District, 
b Pebruary, 1819. provements to the persons on whose lands they 


www = happer to fall. Puff law of nat. and nat. 4, 8, 12, 


iow In Italy, alluvion is supposed to have been grant. 


Eavisesrow ed to the riparious owners for the same reason, 
The inconveniences of rivers are borne by ripa- 
rious owners: if their banks are increased, it is 
just, according to natural law, that they should 
have both the advantage and disadvantage. Ripa. 
rum incommoda pertinent ad vicinos, si modo ripe 
latiores fiunt, ergo secundum naturam est ut com. 
moda et incommoda sequantur eosdem. Cepola, 
2 Tract. de serv. rust. c. 26, de ripa, 11, 10. 

So, likewise in England. As to land gained 
from the sea by alluvion, by the washing up of 
sand and earth, so as a in time to make terra firma 
or by dereliction, as when the sea shrinks back 
below the usual water mark; in these cases the 
law is held to be that, if this be by little and lit- 
tle, it shall go to the owner of the land adjoining: 
for de minimis non curat lex: and, besides these 
owners being often losers by its breaking up and - 
at charges to keep it up, this possible gain is 
therefore a reciprocal consideration for such pos. 

sible charge andloss. 2 Black. com. 262. 

In Spain, a positive law has been passed on the 
subject. ‘‘ Rivers swell sometimes, so that they 
take away and diminish from the inheritances 
that are situated on their banks and they give to 
and increase others which are situated on the op- 





















































OF THE STATE OF LOUISIANA, 


posite side. Therefore,we say that whatever is 
carried off, by little and little, so that the quantity 
cannot be perceived, because it is not taken off 
in a body, this shall be gained by the owner of 
the inheritance to which it is «added and those 
from whom it may have been taken shall have 
nothing to sec therein.” Part. 3, 28, 26. 


Lastly, the defendants’ counsel urges that 
whatever may be the right of the plaintiff, in the 
batture or alluvion, he is excluded therefrom by 
the law in agris. ‘The words of this law.are, “it 
is apparent that the right of alluvion does not 
take place in limited fields. Divus Pius has 
ordered it so; and Trebatius says that a field, 
taken from the enemy and granted on the condi- 
tion that it should be the property of a city, has 
the alluvion and is not limited; but that the field, 
which, since it was taken, has been limited, in or- 
der that it might be known what was given to 
any one, what was sold, and what remained to 
the public, has not the right of alluvion.” #* 41, 
1, 16. 

This Roman law appears to us an evident 
modification of, an exception to, natural law, in- 
troduced by positive statute. In the first part, we 
are referred to a constitution of the emperor and 
as to what is given to us, under the authority of 
Trebatius, it is evidently introduced also by a 
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oor | positive statute, for it refers wholly to military 


land, assigned to soldiers. It is impossible to 
see, upon what moral principle, an exception to 
their disadvantage should be made to the natural 
law, as it stood in regard to the rest of the com. 
munity. The rapacity of the fisc made likely the 
first attempt on the pittance of the soldier, and the 
way being thus paved, a succeeding prince ex. 
tended this modification of the law of nature to 
every case of a limited field. 

In Spain, the Roman law has no intrinsic force. 
So much of it as has been drawn from the law of 
nature is followed, not because Roman legisla- 
tors have ordered it, by appropriating it to them. — 
selves, but because the principles of natural law 
are binding on all men. ‘That part of the Roman 
law which is positive, and has been confirmed 
by the laws of Spain, alone is in force ; what has 
been abrogated cannot be binding, and that which 
has been passed over is not law, because the Ro. 
man law, jus Romanum, is generally abrogated in 
Spain. Ordinances reales 1, 4, 1—Leyes de 
Toro 1—Nueva recop. 2, 1, 3, Recop. 1,7. 

But the defendants’ counsel has drawn our at- 
tention to Rodriguez’s digest; the laws of the 
Fuero real; the Cur. Phil. illustrada and Cova- 
ruvias. 

Rodriguez, in his translation of the digest, 
adds the following note to the Jaw in agris, The 
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right of alluvion, of which the paragraph of, the Eastin, Dist “y 


institute and the title of the partidas speak, does 
not take place in lands which were assigned to 
soldiers. 

The editors of the Fuero real add the follow- 
ing note, to the part of the. text in which an 
island, rising in the middle of the river, is said to 
belong to the owner of the riparious estate on 
each side. ** But Azo, in summa inst. de rer. div. 
§ Habet etiam locum, understands what is here 
said, as to this mode of acquiring property, as to 
unlimited fields; if they be limited they do net 
acquire any part of the island on account of their 
vicinity. ff. de flum..l. 1, § insul.’? Now, theau- 
thor referred to by these editors, as:holding that 
limited fields have not the right of alluvion, Pon- 
tius Azo was an Italian jurist, who. flourished in 
Bologna about the year 1290, and died in 1320 
( Lampriere’s Dictionary) and who consequent- 
ly cannot aid much in construing the partidas of 
Spain, first published nearly two centuries after 
his death. | om 

If these learned editors had no. other. ground 
to conclude that the law in agris is in force in 
Spain, they cannot command. much of our at- 
tention. If they had other reasons and did not 
express them, the consequence must be nearly 
the same. 
The author of the Cur. Phil. illus. in the part 
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‘ing whether the boundary of territories, districts 
or parishes, follow the changes of a river. He 
cites, indeed, all the authors enumerated by the 
defendants’ counsel, but the principal reason pre. 
sented, seems to be that, owing to the nature: of 
their boundaries or mounds, this is impractica. 
ble: attendida la calidad de los terminos o mo: 
jones dé su natura immovibles : esto es impracti« 
cable. Of the authors there cited, Peregrinus 
and Tonduti, only speak of the law in agris and 
neither of these is a Spanish jurist. We have 
in vain sought, in the part of this book ‘quoted, 
for the author’s express decision of the question 
that by the laws of Spain, the bounds of agr# 
limitati are not changed by alluvion. 3 Curia - 
Phil. illust.45, no 95. 
* Covarruvias is examining nearly the same quess 
tion, viz : the extention of the boundary of a citys 
and determines against it. The learned bishop, 
indeed refers to the law in agris, 

Were it necessary, in the present case, to deter: 
mine whether the law in agris is in force in Spain, 
Wwe would not deem ourselves authorised to. say 
so, on the authorities produced by the defend. 
ants’ counsel. ‘We would rather think with the 
plaintiff’s that, as the Roman law can only be 
resorted to in Spanish tribunals, as toa system of 
ethics, illustrative of the natural law, the law in 
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gris, whieh i is an pxocpticn and encroachment East's Dist ; 
on natural law, is one of the last-parts of the weywse | 
corpus juris civilis, which is to afford toa Span- wena 
ish tribunal a legitimate rule; as it appears to us we a 
diametrically opposed to the positive institutions | 
of Spain. 

This subject should have passed unnoticed by 
us, if we. had not deemed it proper; in’ the pre- 
sent case, to express an opinion upon every point 
stated at the bar. 


Admitting the law in agris to be in force iff 
this country, it appears to us that the present 


case does not come within it. 
The land is expressly sold with a boundary on 


the river and though its contents are calculated 
and stated, yet it is sold per aversionem, not ad 
mensuram ; that is to say, in the gross and not by 
the measure, or so much the acre. 

Those to whom fields are granted as far as the 
river (an expression equivalent to the one face 
au fleuve, front to the river) enjoy the right of 
alluvion, as wellas those who possess fields with- 
out limits. L/lis quibus agri sunt concessi usque ad 
flumen jure alluvicnis gaudent, tanquam possiden- 
tes agros non limitatos. Voet, 605, no. 16 

A nation may assign its land to individuals, 
with the rights attending it in its hands, that-is 
to say, so that -they be soe by the river, ‘in 
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which ‘case riparious owners enjoy the right.of 
alluvion. This was determined several centu- 


ries ago in Holland, in regard to certain fields. 


on the Meuse and Iser, because in deeds and 
grants'on record it appeared, it was always said 
they. were bounded by the river. 


Fieri posse ut populus agrum assignaret, eo - 


jure quo ipse occupaverat, id est, ad flumen us. 
que, et si id appareat jus esse alluvionis : quod 


in Hollandia, ante secula aliquot, judicatum est _. 


de agris ad Mosaniet Isam sitis, quia et in literis 


mancipationis et in libris annalibus semper dicti _ 


erant ad flumen attingere. Grot, de j. b. et p. 28, 
12, no. 2. 
When such fields are sold, although in the 


contract of sale some mensuration is expressed, 


provided they be not sold by the measure (at so 
much an acre) but in the gross, they retain their 


nature and the right of alluvion, which was the case.» 


by the: Roman law and is every where observed. 


Et tales agri si vendentur, quamvis in lege 
emptionis mensura aliqua nominata fuerit, dum. 


modo non vendenturad mensuram, sed sui cor. 
poris nomine, naturam suam et jus alluvionis re. 


tinent, quod Romanis quoque legibus proditum _ 


est et passim usurpatur. Grotius, de j. b. et p, 
loco citato. 

Grotius refers us to ff. 19, 1, 13, § 18, in which 
we see that the alluvion is enjoyed by a field ex- 
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pressly sold, as ofa given quantity of land ; cen- pity 4 1 
tum juggera, ~~ 
Monrean 
After a most close and minute examination of tivmesrom 
all the arguments and authorities, offered by the ““ 
counsel of the defendants, we conclude : , 
ei 1. That the land sold by Gravier and wife de 
facto extended to the river, as much as any tract 
on the Mississippi extends thereto, which has 
not been created by alluvion since the original 
grant ; that the batture, existing then as batture 
under the surface of the water, was, as well as the 
levee a part of the bank, and the bank being part. 
of the river, neither can be said to be without it 
or between. it and another object : thatthe inter. 
vention of a public road does not prevent the owns 
er of an estate, which it separates from the river, 
from having an interest in the bank and enjoy the 
alluvion, as well as he whose estate is washed by 
the river. 
2. That the land sold is not what is techni. 
cally called a limited field, ager limitatus: From 
any thing that appears, it was sold in gross and 
not by the arpent, toise, or foot. 
8. That the bank, including the levee and bat-. 
ture, such as it is proven to have been, passed 
to Poeyfarré as an accessory to the land conveyed. 
4. That Bailly acquired from Poeyfarré all his 
estate, in the part of the land sold to the former. 
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5. That Bailly, as is admitted, conveyed to the 


wen ~—spilaintiff all his estate in what he purchased from | 
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eee 


nian At iN NE a NIN RAAT AT th OR Bn ttt 





Poeyfarré ; and it appears that he took possession’ 
of his lot and repaired the levee. And there is no 
allegation in the pleadings, nor any evidence that 
the right so transferred was a litigious one. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment, of the parish court be annulled, 
avoided and reversed ; and this court proceeding 
to give such a judgment as in their opinion ought 
to have been given below, do order, adjudge 
and decree, that the plaintiff be declared the law. 
ful proprietor of the alluvion, or batture, now ex, 
isting in front of the lot of ground he purchased 
of P. Baiily ; and that the defendants be perpetu- 
ally enjoined not to disturb or injure his right and 





title thereto ; and that he may be henceforth qui- ~ 


eted therein. And it is ordered that the defend, 
ants pay costs in both courts. 


On the day after the judgment was pronounced, 
Dincan, for the defendants, read a petition, pray, 
ing that the judgment might be declared null and 
void, on the ground of its having been pronounc: | 
ed more than fifteen days after the close of the ar, 
gument. He relied on the fourth section of the act 
of 1813, ch. 47, which provides that *‘ in no case 
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shall they (the supreme court) delay more than Eastin District. 





























February, 1819, | 
fifteen days the pronouncing of their aiaieat ow 
2 Martin’s Digest, 144, n. 7. Mone 
Livinesto¥ 


’ pasties 3 & aL. 
Tue court refused to receive the petition, stat- 


| ___ing that the judgment had not yet passed in rem 
| — judicatam and the case might be reheard, if good 
_reasons: were shewn, on the application of either 
party, under the general rule of March term, 1814, 
8 Martin, 280, That it was doubtful, whether 
the recourse of nullity against final judgments of 
any court, as it prevailed, under the Spanish go- 
vernment, before the court rendering the judg- 


ment, was still a part of the judiciary. system of 
the states—that. admitting that it was, such a re- 
course was not allowed, in Spain, in regard to 
judgments of courts of dernier resort. Meeker’s 
assignees vs. Williamson & al syndics, 4 Martin, 
625, Williamson & al vs. their creditors, 5 id. 618, 
Recopilacion, 4, 17, 4.— That, if this recourse still 
existed, it was to be sought in a distinct suit, the 
adverse party: being served with a copy of the 
petition and cited.—That the court had often 
found it impossible to come to a determination, 
till after a fortnight from the close of the argu- 
ment—-that, in a particular case, in the western 
distriet, Seville vs. Chretien, the court being com- 
posed of two judges only, the junior one having 
been of counsel in it, found it impossible to come 
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to a determination, without consulting authorities, 
not within their reach at Opelousas, and the judg. 





ment was accordingly postponed till the following 4 
year—that, in such cases, the court thought it 9° 
their bounden duty to pronounce, as soon as pos. . 


sible, after they had formed an opinion—that the 
opportunity was, however, always afforded ‘to 
counsel who imagined that their arguments might 
have been forgotten, to be heard—an opportunity 
which, in this case, was offered, and of which the 
counsel thought it needless to avail themselves. * — 





* The argument in court began on the 12th, and was concluded.on ~~ 


the 25th of May. The judges took no note, being informed that each 
party would furnish a written argument, containing a note of all his 
authorities.. Several days after the close of the oral argument, the de. 


fendants’ counsel handed his, which was immediately transmitted to ~ 
the adverse counsel—a reply was prepared by the latter, and on its be*. — 
Ing handed was sent to the defendants’ counsel. On its being returned 


the judges began the consideration of the case, but the adjournment of 
the court, in the eastern district, took place without their having been 
able to come toa satisfactory result. The counsel asked and were per- 
mitted to resume their respective arguments and that of the plaintiff 
employed the vacation in extending his researches, and on the opening 
of the court, in the eastern circuit, handed an entire new brief. This 
rendered a submission of it, to the defendant’s counsel, necessary, and 
when it was returned, the judges began the consideration of the case : 
anew: but a figurative plan of the land of the Jesuit’s bought by Gra- 
vier’s vendor, according to the proces verbal of the French surveyor 
general, referred to by the opening counsel, ante 21 and 22, which that 
gentleman had offered to obtain, appeared useful in the investigation 
of the case and he was requested to procure it. It was sent to the de- 
fendants’ counsel, witha request that he might point out any inaccura> 
cy, or produce a more cowrect one. The letter of this gentleman send, 
ing it back with an intimation that it was immediately returned, lest 
his, ‘keeping it might be made a pretext for delay, by the opposite 
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When the delay fixed by the general rule ‘for priate? 
the application for a rehearing was nearly expired, Uae 
Livingston, for the defendants, prayed for an ex- Monea™. | 
tension of it, stating that various causes and among Lav ll 
x them his indisposition had prevented him from at- 7 
| tending to the draft of a petition, for a rehearing. 
Whereupon the delay was extended till the end 
of a week, and a longer time was offered, if 


thought necessary. Before the expiration of it, 
























Livingston, for the defendants, prayed for a re- 
¢ hearing on the following grounds : * 
1. That the court have referred in their judg- 
ment to a number of authorities, which cpemnel 
believes can be rebutted by others, 
2. That the court gave.an incorrect definition 
and etymology of the word batture. 
8, That the court, in the definition of the bank 
of a river, did not attend to the exception in eases 7 
in which it goes over its pank—sale de su madre. — 








party,” bears date of the 22d of January. On the third of the following 
month the judgment was pronounced, twelve days after the judges ; 
were enabled, by the production of the arguments and all the evidence, wil 
to proceed to the final consideration of the case. 








* Before this application for a re-hearing, Mr. Livingston, on be- 
half of himself and his co-defendants, presented a petition to the le- 
gislature, complaining of the refusal of the supreme court, “ tolisten 
to the argument and authorities by which they could have shewn, that 
the judgment was void, or to receive their petition,” and praying, 
that some legislative provision might be made for the relief of the 
petitioners, &e.” The house of representatives rejected his petition. 
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East’n District. 4, That the court overlooked the testimony of 


ry, 1819. 
ee Bourgeois, who deposed that the plan of the faus 


.: irae bourg produced, came out of the archives of the 
5s fr : 


Livixestoxn archives of the city, and so ought to have been — 
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4 considered as an authentic document. 
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PEYTAVIN vs. Hi OPKINS. 


who testifies . 
against his own trict. 
insterest, is not 


occa o> Dersicny, J. delivered the opinion of the 
court. In the year 1807, the plaintiff and aps 
pellant, Antoine Peytavin, partner and represen- 


country, appointed L. M. Reynaud and Auguste 


Peytavin his agents hewe, to administer the pros ; 


| 

| 

perty of the said concern and collect its debts. 

Under this power of attorney, the agents of the 
appellant received from one Alexander Millet, 


of the parish of Assomption, a note of hand of © 


17,427 dollars, payable in March, 1810, and a 
mortgage on his property to secure the paymant 


Millet having failed to pay, they instituted a suit 
against him for a balance of 12,387 dollars 50 


A witness, Appeat fromthe court of tlie second dis. » 


of that sum; and, when the note became due,’ 


j 


tative of the late commercial concern of Key. : 
naud and Peytavin, being then absent from this ” 
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tents, and caused the plantation, on-which he Eastia Disustet. q 
lived, and three slavés to be seized and sold.— 
At that sale, Stephen A. Hopkins, their attorney, P#ttviw 
bid on the plantation and one ‘slave, and had Horxims 
them struck off to himself, for the sum of 5,900 
dollars. —This sum, with the interest thereof, is 
now demanded by Antoine Peytavin, against 
Hopkins’s widow, curatrix of his estate; she an- 
swers that, although her husband appears to be 
the purchaser of the property, the truth is that 
he bought it, at the request and for the use of his 
"clients, and that he ever was, and his represen- 
tatives now are, ready to reconvey it to them. 
The first thing to ascertain is, whether Hop- 
kin’s really bought for the use of his employers. 
;  If'so, we shall then have to examine whether he 
a was duly authorised to that effect. In the she- 
riff’s sale, Hopkins appears to have bought in 
bis own name, and to have paid the purchase 
money ; so that, if this instrument stood uncon- 
tradicted by him, the recourse of the plaintiff to 
obtain that money would have been against the 
sheriff. But, Hopkins has endorsed on the back 4 
of that sale, that although he appears to have 
paid the price of the property bought, the fact is,’ 
that he:paid nothing, because the purchase was 
made at the request, and for the benefit and ac. 
count of Reynaud and Peytavin. Such a decla- 


ration from the ae attorney having dis- 
Vou. VI $3 
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sd Distr charged. the sheriff, the plaintiff has thought fit 
www =t0 demand from the estate of Hopkins that same | 
money, denying that he bought the property for d : 
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his employers, and further contending that if he | 
did so, he acted without authorisation. 

To prove that Hopkins had really purchased — 
for his own account, notwithstanding his decla, 
ration to the contrary, the plaintiff has produced 
evidence of his conversations and of his conduct 
in relation to the plantation and slave, struck off 
to him, But, both his conversations and conduct, -_ 
in that respect, were so various and contradicto. _ 
ry, that but little cai be presumed from either, 
His written affirmation that he bought for his 
employers stands, therefore, unimpeached-—-anga 


the question now is whether he was authorised _ 
‘ 


to that effect. 


Since this case was remanded for a new trig) | 4 


with instructions to the judge to admit certain 


evidence, which had been refused, other testi. 


mony was offered on the part of the defendant, 
which was again excepted to; 5 Martin, 438, 
Auguste Peytavin, one of the agents of the plain. 


tiff, was called as a witness, and the plaintiff ob. ° 


jected to his admission on the ground, that he 
was interested as answerable to him, in case it 
should turn out that he had exceeded his pow. 
ers. But the testimony of Auguste Peytavin, 
sofar as it might establish that he had authoris- 











a a ee a ee ae a a a 





> =e ef 


=e = 645: CUD 


= «> e 85 




















OF THE STATE OF LOUISIANA. 


ed Hopkins to buy for the firm of Reynaud and 
Peytavin, was a testimony against his own in- 
- terest and of course not liable to any objection. 

Auguste Peytavin declares that beth he and 
the other agent of the plaintiff did instruct Hop- 
kins to “ bid off for the firm of Reynaud and Pey- 
tavin as much of the property as to him should 
seem proper, and to let the same remain in his 
(Hopkins’s) name until certain difficulties were 
adjusted.”? He further swears that he (the depo- 
nent) took possession of the plantation, and that 
it is now possessed by L. M. Reynaud, the othes 
agent, who considers it as his property: as to 
the slave, he says, that Hopkins was authorised 
to keep her, in payment of what was due him by 
his employers. 

It's then very clear that Hopkins was direct- 
ed to act as he has done, and that if responsibi- 
lity lies any where, it lies at the hands of the 
plaintiff’s own agents. Whether by causing the 
property seized to be struck off to their consti- 
tuent, they have exceeded their powers, is a 
‘question to be settled between them, but which 
we see no necessity to investigate, in the present 
case. All we find necessary ‘here to decide is, 
that the estate of Hopkins is not liable to the 
plaintiff for the price of the property, he purchas- 
ed by the order of his agents, for his use or theirs, 
as the case may turn. 
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Reat'e agro} It is, therefore, ordered, adjudged, and de. 





wv~w creed, that the judgment of the district court-be ' 
as afirmed with costs. a 
Horxrss. 


_ Moreau for the plaintiff, Turner for the defen. | 
dants. . 
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DONALDSON vs. RUST. 


- 


ne whose = Appea. from the court of the parish and city 
thing has been P 
sold, as part of Of New-Orleans. 
- an ‘estate, has a 
the re ey Turner, for the plaintiff. The plaintiff was. 
wt ogee owner of a slave, and left him in the care and — 
_ od among tne, possessionof Alsop. This is proved by acoun.. 
ee ter letter. As between the plaintiff and Alsop, he: 
belonged to the plaintiff, and must be delivered, — 
on demand. This is the nature and force of the _ 
counter letter, as established by this court in the 
case of Greffin’s ex. vs. Lopez, 5 Martin, 145. _ 
_At the death of Alsop, this slave was in his 
possession, and was taken by the defendant, as cu- 
rator of Alsop’s estate, At that moment, he formed 
no part of the succession. The heirs or the cre- 
ditors of Alsop had no right or demand on this 
slave. Had the slave remained unsold, when the 
plaintiff made his appearance, on his return from, | - 
Virginia, he must have been delivered by thecu. | 


rator to him. 
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But he was previously sold by the curator, sup- 





261. | 
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posing him to be part of the succession. This act uw 
was prejudicial to the plaintiff, and gave no right Donsrnsom 


to the curator nor to the heirs or creditors of Al- 
sep on that property, nor could that sale deprive 


the plaintiff of his action, against the-curator for 


the value of the slave. 

It is possible a purchaser, without notice of the 
plaintiff, might be protected in his purchase of 
this slave ; but if he should be so, probably. that 


effect will result from the clause of the statute. ° 


Civil Code, 304. art. 221. But the right of the 
purchaser forms. no question in this suit ; he is no 


party to it. This is a suit brought by the true’ 


owner of the property, against the curator of the 


other contracting party. His right, therefore, to 


recover the thing, if in possession, or the value of 


it, if parted with, is not to be doubted... That val- 


ue is to be ascertained, in the same manner as the 
value of other things when sued for; it is fixed by 
- the proof of witnesses. In this case, that value is 
fixed at $1300, and the plaintiff is entitled, to 
judgment for that sum and his costs. The plain- 
tiff’s claim to be paid by privilege, and he grounds 
his right on this simple, though undeniable prin- 
ciple: that the owner of the slave was entitled at 
the time the slave was sold, to have him in kind, 
and that right would have been enforced, but for 
his absence ; being entitled to the thing, its price 


Rost. 
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go can never be confounded with the mass of the 
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ae pema of the heirs, instead of the curator’s, they must 
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succession. Had the slave passed into the hands’ 


have surrendered him. 

Had they sold him, they must have paid hig 
value.—The duty of the curator, before he parts’ 
with the property of the succession, is the same 
as that of the heirs, so far as it regards the pay. 
ment of money, and the delivery of things to per- 
sons Claiming them, by rights antecedent to the 
death of the ancestor or intestate. - i 

At the moment this suit was instituted, if the 
curator had not the slave, he had the proceeds, 
which represent the slave, and they belong to the 
plaintiff and not the mass of his creditors. 

Therefore, the plaintiff shall claim the payment 
of the price of his slave against the curator: not’ 
as acreditor of the succession, but as owner of 
a property, which the curator has by mistake 
claimed as a part of the succession. 

The parish judge erred in not giving the plain. 
tiff judgment for the price of his slave, to be 
paid by the defendant as a privilege. He erred in? 
supposing the plaintiff, to be a creditor of the 
succession of Alsop : he was not so at the time of | 
his death, __ : : 

The act of the curator cannot make the plain. 
tiff a creditor of that estate ; he must be so (if at 





























OF THE STATE OF LOUISIANA. 963 





all) in consequence of some act done by the in. Fests “— 4 
testate—as by sale of the slave. ww 
But here, that was not.the case, the slave was De™szmea® 
left by plaintiff with Alsop for safe keeping: Al. . Bust 
sop died, and the slave remained—he was then 
sold, the property of the plaintiff. 
How then can he be made a creditor, and to be 
placed on the tableau for.a distributive share ? 
I contend, the plaintiff is entitled to be paid the 
value of his slave, without any regard to the 
amount of assets or the claims of creditors.— 
The slave formed no part of the assets of that 
estate, before he was sold ; therefore, his proceeds 
can form none, after the sale, The creditors had 
no right on the slave for the payment of their de- 
mands, nor can they have any on the proceeds. 
I contend, therefore, that the judgment of the 
parish court ought to be reversed, and that judg- 
ment be rendered for the plaintiff. 

























Carleton, for the defendant. But two points 
present themselves to me in this cause. 1. Whe- 
ther the court of probates, is not the only tribu- 
nal before which the plaintiff can appear with 
his claim, if any he has ? And 2. Whether he be 
a creditor at all of the succession of the deceased, 
and if he be, for how much, and whether he ought 
to be paid pro rata or by priviledge ? 
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I. As to the first point by refering to the civil 
code, it will appear that the court of prohates and 
no other court can have original: cognizance of 
this cause. The defendant is curator to the va- 
cant estate of John Alsop, deceased, appointed by 
the judge of that court. He can pay no debt due 
by the succession until ‘he has previously ob- 
tained the authorization of the parish judge by 
whom he has been appointed ; that authorization, 
shall even be necessary, in case there were mo- 
ney enough in hand, to discharge all claims on 
the estate ; but should there not be sufficient pro- 
perty to satisfy all demands, it shall be his duty 
to cause the parish judge, to regulate the classes 
of the priviledges and mortgages, and thus to es- 
tablish the rank in which the creditors shall re. 
ceive payment.” Civ. Code, 178, art. 137. 

In the following article, the curator is required 
to give public notice of the authorisation or sen- 
tence of the judge, which settles the rank in 
which the creditors must be paid, and by art. 


‘139, this payment will accordingly be made after 


ten days notice. But ‘if any opposition is made 
to the payment as ordered, the parish judge by’ » 
whom the authorisation of making payments and 
the classing of priviledges has been made, shall 
determine ina summary way, on the merits of the 


opposition, saving the right of the parties, to 


bring an appeal from such judgment to the 
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superior court.”?. That is, to the supreme court February, 1819. A 
by a late act of the legislature. ewes 
Hence, it plainly appears, that the plaintiff Doxatnsox 
ought first to have gone into the court of pro- Rver. 
bates with his claim, if any he had. The law so 
declares it, and it is reasonable it should. The ad- 
¥ ministration of vacant estates is confided to such 
persons, as that court may, in its discretion, select, 
They are responsible for their administration to 
no other judge ; he alone, can call them to an ac 
count, and hear and discuss claims against .the 
succession of the deceased, or settle the rank in 
which they shall be paid. If any other court 
could hear the claim of a creditor discussed, it 
. could, likewise, settle the order in which he 
should be paid. ‘Lhis might contradict the de- 
cision of the court of probates, upon the same 
claim, or the rank in which it might decree, the 
claims of all the different creditors should be paid. 
This is an inevitable consequence, unless every 
creditor of the deceased could appear, at the same 
time, before the supreme court; this they cannot 
do, unless by appeal from the final account ren- 
dered by the curator before the court of probates, 
where they must have all appeared in the first 
instance. 
There is necessarily a gradation of priviledges 
among the claims of the creditors of every per- 


son deceased, This court cannot assign a rank 
VoL. vii 34 
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East’n micas. to any one, without first hearing them all discuss. 


February, 1819 
ww «=¢d:: otherwise manifest injustice would be done 


oo wm to some of them. Their claims must then all 



























court only, where they can be all alike heard and 
discussed, and that court is none other than the 
court of probates. The curator may be, at this 
moment, before that court, rendering an account 
of his administration. ‘T'he claims of all the cre. 
ditors may be finally determined and paid, be- 
fore judgment is rendered in this case. ‘What 
then would it avail the plaintiff to have a deci- 
sion in this court, after the estate had been paid 
away under a final sentence of the court of pro- 
bates, settling the rank of claims against the suc- 


with his judgment, he must, nevertheless, go 
der alone he can obtain payment. 

Il. It is admitted by plaintiff’s counsel that the 
purchaser of the slave, at the sale of him at auc- 
tion by the curator, is protected by that provision 


of the code, which declares that counter letters 


Code, 304, art. 221. 
If then the plaintiff has no right, whatever, to 


much? The slave was conveyed, as it is agreed 





Rust. accumulate, as in cases of bankruptcy, in one. 





cession of the deceased ? And if he be in time | 


with it into the court of probates, by whose or-. " 


can have no effect against third persons. Civ. 





the slave, has he any claim for his value, and how — 
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: ) East’n District’ 
in the statement of facts, from Donaldson to Al- | Hid 


sop by an act, regularly executed before a notary 
public for value received. Alsop-then, whatever 


thight have been his private agreement with Do- 
naldson, appeared to every third person, as the 
true bona fide proprietor of the slave. From the 
possession of that property, he probably derived 
some consideration, among those with whom he 
transacted business: Would it then, be acting 
in good faith towards third persons, to take from 
them this security, upon which they may have 
been induced to credit him? Domat, after de- 
claring that counter letters can have no effect 
whatever, against third persons, puts the follow- 
ing forcible case. 

Ainsi, par example, si un pére, mariant son fils, 
lui donnait en faveur de ce mariage, ou une 
somme d’argent, ou une terre, ou une charge, 
prenant de lui une contre-lettre que le don ne 
vaudrait que pour une moindre somme, ou que 
le fils rendrait sur la terre, ou sur la charge quel- 
que somme, dont ils seraient convenus entr’eux ; 
cette contre-lettre n’aurait aucun effect a Pégard 
de la femme, et des enfans qui naitraient de ce 
mariage, ni des autres personnes tierces, qui 
pourraient s’y trouver intéressées, comme des 
créancters de ce fils. Car cette convention serait 
une infidélité, qui blesserait les bonnes meurs, 
et la foi dle, non seulement 4 la femme et a ses 
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February, 1819. parens, qui n aurailent pas consenti au mariage 


wv~— avecles conditions de cette contre-lettre, mais 
Dowaunsox @ toutes les personnes que cette fraude pourrait 


ce - vs. 






gs ticuliers de la facilité qu’ils ont dans leurs famil- 
les, de colluder entr’eux, pour tromper par des 
pareils actes. Domat, 1, 3, 6 § 2, 15. 

But if the court should think, that the plaintiff 
is entitled to take any thing by his counter-letter, 
how much shall it be ? Certainly, he cannot pre- 
tend to any thing more than the sum for which the 


ly and legally sold at public sale, by order of the 


creditors, at the final settlement of the account, 
before the court of probates : unless his counter- 
letter can give him some secret and unjust pre- 


he contends, that he has a priviledge upon the es- 
jue of the slave at the time of the trial ! And as 
then claims to be paid, $ 335, out of the succes. 


sion over and above what the slave sold for ; that 
is $ 335, out of the other creditors. 





Rest.  regarder. Et il est de l’intérest public de réprig 
mer le mauvais usage que peuvent faire les par. 


slave sold : since he admits, that he was regular. © 
court, as a part of the succession of the deceased, — 


This is too plain to be contested. And for this. ¥ 
sum, he must come in pro rata, with the other — 


ference, over the rights of third persons. But 
tate of the deceased, for $ 1300, the estimate va. | 


he sold at auction, for only $ 965, the plaintiff, — 
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. Turner, in reply. It is well known, that the Best's District, 


_court of probates has no power to decide on the 

rights of persons—it issues no process—has no 
juries—it only regulates: the affairs of estates, 
amongst those whose rights are acknowledged. — 
Our right to this slave, or to his value, is disput- 
ed—it must, therefore, be ascertained by the 
judgment of the ordinary courts—those only, 
which can be approached in the ordinary way, by 
petition, &c.—the suit was, therefore, rightly 
brought. 

The rule, quoted from Domat, is not, in fact, 
the rule, but an exception; as will be seen by 
what he lays down in the same section, and the 
two preceeding ones. Domat. 1, 3, 6, § 2, 13 
—15. 

Nor does the exception apply to this case— 
the contract of sale, and the counter letter, affect- 
ed not the rights of third persons. 


Maruews, J. delivered the opinion of the 
court.* The plaintiff states himself to have been 
the owner ofa certain slave, named and described 
in the petition, and that being about to leave the 
city of New- Orleans, he made a bill of sale of said 
slave, for the purpose of having him better pro- 
tected, during his absence, to a certain John Al- 





* Dersiexry, J. did not join in this opinion, being prevented from 
attending by indisposition. 


AN ah 
Dona.vsox 
v8. 
Rust. 
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Dexsxo0% sold by him, as making part of the estate—thay 
he never received a consideration for the slave, _ 
and that the feigned purchaser gave, at the time | 
of the'transfer, a counter letter, shewing the pro. 
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* sop, who died before his return, and that the 
Y ine fell into the hands of his curator ; and was 


perty still to remain in the plaintiff, He con. 
cludes with a prayer, that the defendant be de- 
creed to reconvey the slave, and, if that cannot 
be done, that judgment may be rendered for the 
price. 

It appears, from the statement of facts, that the 
feigned sale to Alsop was made by an authentic 
act, and the statement of ‘facts also establishes 
the principal allegations in the petition. 


On the part of the defendant, it is con. 
tended, that as the legal title of the slave was in 
Alsop, at: the time of his death, the sale made by 
his curator, according to the provisions of the 


' law, gives a clear and indisputable title to the 


purchaser, under said sale, and consequently 
no decree can be made for a re-conveyance.. 

It is further urged, on the part of the defend. 
ant, that the plaintiff has no right to recover the 
price of said slave, belonging to him, as the rep. 
resentative of the thing sold: but can only be con- 
sidered in the light of any other creditor of the 
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deceased, to be paid, according to the ‘Tank and East's District, 
_ privilege of his claim. wow 
The judgment of the parish court being for the Doxaxneex 


defendant, the plaintiff appealed. ' Rust. 
























It is clear that, if the slave had remained unsold 
in the possession of the curator of Alsop’s estate, 
he would have been bound to reconvey him, ac- 
cording to the stipulation, in the counter letter. 
For, the feigned sale, as between the original par- 
ties, did not destroy the right of property of the 
seller. But, after the sale and transfer, in ad- 
ministering the estate of the deceased, in whom 
was the legal title, to a bona fide purchaser, the 
plaintiff has no longer a right to recover the thing 
sold, because the fair purchaser cannot be affected 
by the private and concealed agreement, which 
existed between the parties to the fictitious sale. 

Notwithstanding the plaintiff’s right, to recover 
back the slave, is thus lost, we are of opinion that 
it would be contrary to justice and equity to suf. 
fer the estate of the intestate to be increased, by 
the price of a thing which did not belong to him. 
Under the circumstances of this case, the price, 
in the hands of the curator, represents the slave 
and ought to be paid over to the plaintifir 








It is, therefore, ordered, adjudged and decreed, 
that the judgment of the parish court be annulled, 
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3 age avoided. and reversed, and this court, proceeding 
| we togive sucha judgment, as in their opinion ought 

Dexazvsox tq have been given in the parish court ; it is or. © 

Rusr. dered, adjudged and decreed, that the plaintiff J. 

and appellant recover from the defendant and ap. © J 

pellee the-sum of $967, with legal interest-there. |} 

on from the-judicial demand, being ‘the proceeds \ | 


of the sale of said slave, by the register of wills, 
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LABATUT & AL. vs. ROGERS. 


Th i 4 . ° 
adnresPecial- — Apprat from the court of the first district, 


was not entitled 
to a.commis- 


sion, on proper- Matuews, J. delivered the opinion of the 
ty, in the pos- 


cat > court. During the trial of this cause in the dis- 

death, but be- trict court, several exceptions were taken to the 

ie ag other opinion of the judge, but, as they relate to matters 
of form alone, itis deemed unnecessary to notice | 
them, as no reversal of judgment can take place 
on account of informalities in the proceedings. 

The suit was originally instituted by Labatut; 

curator of the estate of Chantrel, to recover the 
amount of a certain per centage, detained by the 
defendant, as special administrator, who took poss 
session of the estate of the deceased, by virtue of 
his office. 


During the progress of the suit, Neel and others 
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intervened, and claimed the amount of the pro. East’n District: 
A . os February, 1819. 
perty detained, from the special administrator, aS Yew, | 
surviving partners of Chantrel, and judgment be. Uasarer & au 
ing for them, the defendant and the curator’ap~  Reesns: 
pealed., nO 
The facts in the case shew that the special ad. 
| __ ministrator, in taking possession of the property of 
the estate of the deceased, possessed himself also of 
certain property, which belonged to the surviving 
partners, being about three fourths of the amount 
which came into his hands—that, on delivering 
the estate over to the curator, appointed for it; 
he delivered the shares of the copartners, detain- 
ing, as a compensation for his trouble, and by vir- 
tue of his office, five per cent. on the whole 
amount. . 





This case presents two questions for our de- 
cision. Is the defendant and appellant, entitled 
to five per cent. on property, which is’ no part of 
the succession of the deceased, according to thé 
provisions of the ordinance, under which he held 

_ his appointment ?—Is he entitled to receive any 
thing for the care and attention which he must 
necessarily have given to the goods of the inter- 
vening party, which were blended with those of 
the estate ? 

As to the first of these questions, we are clearly 
of apinies that the ordinance alluded to (1 Mar- 
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| Bast’n District: ging Digest, 410) contemplated an allowance of 
_ February, 1819. 

ww = five per cent. to the special administrator on the | 
hones & ai) amount of the estates of deceased persons, which 
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were to be administered under it, only ; and not 


on any goods, which might be found blended with t ; Py 


those of such estates. 


‘But, where the property and rights of other 
persons, such as partners in trade are so mixed 
that» they cannot be distinguished, without strict 
examination, the surviving partners being absent; 
and all the goods of the concern found,’as in the 
présent case, among the estate of the deceased, 
which rendered it necessary that the administra- 
tor should take possession of the whole, perhaps — 
he ought to be entitled to some compensation, in — 
proportion to his trouble and risk, in keeping the — 
goods of the survivors: yet, as he has not kept 
them, but, on the contrary, has delivered them 
to the curator, who, as such, had no authority to 
receive any thing, except the estate of the intes- 
tate, and, as there is nothing shewn by which his 
trouble and risk may be estimated, we do not 
think that any compensation ought to be adjudged 
to him, on the amount of that part of the property 
Which belongs to the survivingpartners. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the district court be affirmed 
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with costs, and that the appellant pay the costs: 2ast’* mee i 


of this appeal. ant 
, Lasator & At.) 


Cuvillier for the plaintiff, Morse for the defen. Ress 
dant. aye yes 





oe 


RODRIGUEZ vs. COMBES & AL. 


Apreat fromthe court of the parish and city | Altho! thete- | 


of New-Orleans. after notice, ft 
uit, and 

f a laration that 

Matuews, J. delivered the opinion of the . Py cage Bhs 

court.* The plaintiff and appellee instituted this ed,no more than 


the rent pre- 
action to recover an excessive rent, on account eeusly peleans 


of the defendants and appellants holding up cer- °%,,"°°° — 
tain premises, mentioned in the petition, after due ce of the value 
notice to give them up. pater ye 8 
- The judgment of the parish court having been pow why 
rendered for the full amount claimed, the defend- 
ants appealed. 
It appears, from the evidence and statement of 
facts, that the defendants, as lessees of the plain- 
tiff, held a house, or part of it, at the monthly rent 
of $ 80, that the plaintiff, wishing to repossess 
the premises gave notice to his tenants, in two 
instances, to evacuate them, or he should charge 





* Densiexy, J. did not join in this opinion, being prevented from 
attending by indisposition. — 
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them rent at the rate of % 300, and the second; 


at the rate of $ 600 per month. 


We are of opinion, that the judgment of the 
parish court is erroneous, in adjudging to the 
plaintiff the full-amount of his demand. His 
claim is not founded on a contract, for none such 
existed between the parties : nor ought that sum, 
or any other be given in damages, for it is not 
shewn, that the plaintiff sustained any, by the de- 
bention of the house. He is only entitled to re- 
cover the amount of his rent, at the rate of $ 80 
per month. 


It is, therefore, ordered, adjudged and decreed, 


- that the judgment be annulled, avoided and re- 


vised, and that there be judgment for the plain- . 
tiff, for the rent at the rate of $ 80 per month, 
with legal interest from the day of the judicial 
demand and that he pay the costs of this appeal, 


Hennen for the plaintiff, Desbois for the de. 


' fendants. 


Writing is not 
of the essence 
of a convention 
to pay a parti- 
cular rate of in- 
terest. 

A party’s al- 
legations on the 


a + 


DELACROIX vs. PREVOST’S EX’RS. 


Arpeat from the court of the parish and city, 
of New-Orleans. 


Martin, J. delivered the opinion of the court. 
The plaintiff claims the amount of a promissory 
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note of the defendants’ testator, allowing pay- ee | 
ments, which reduce his demand to $ 1655-12. 

He states that, at the maturity. of the note, the Deacon 
testator, being unable to pay it, promised to allow Parvoer' 4 
interest thereon, at the rate of ten per cent, a year, k 
and gave his note for $ 500 in part payment of the highest ae a 

interest, during the first year, that, after his death, ce sssinst bim, 
the parties, to the present suit, agreed that the of it Ses be 4 

note for $ 500. should be considered as the full other contr 
payment of the interest for the first year, and that ¢- ae 
afterwards; interest should be paid, at the rate of 
six per cent. The petition closed with interro- 
gatories to be answered on oath, by the defend. 
ants, relating to the two agreements, in regard to 
the payment of interest. 

‘The answer to the petition averred the full pay- 
ment of the principal and the interest:due. 

To the first interogatory, the defendants an- 
swered, on oath, that their testator had agreed 
with the plaintiff, that an interest of ten per cent 
a year, should be paid, and had given a note of 
$ 500, for the interest of the first year. To the 
second, relating to the interest, at six per cent, 
alledged to have been agreed upon, by the par- 
ties to the present suit, they absolutely denied 
the agreement. 

The plaintiff filed a replication to the defend- 
ants’ answer, claiming interest, at the rate of ten 
per cent, during the whole time, under a prayer 
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» East’n District. 
| February, 1819. 
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for general relief, in his petition ; the agreed re. 


weov~ws, duction of the rate of interest, being denied by 
sa Taas the defendants. 


Purvoer’s 
BX’ Rs. 


© The parish court was of opinion, that *¢ the: 
verbal evidence of the first interest, at the rate: 
of ten percent, was not admissible, that the con. 
vention to pay it, at six per cent, was denied ; 
but, upon the interrogatories there resulted, in the 


opinion of the court, some evidence that an in.’ 


terest, since the date of the protest was to be 


paid, and agreed upon, one way or another, which 


could not be, upon the evidence in the case, 
higher than the legal one.” And gave judgment 
accordingly. The plaintiff appealed. 


Our statute provides that, “** conventional in- 
terest cannot exceed ten per cent: the same 
must be fixed in writing, and testimonial proof 
of it, is not admitted in any case.” Civ. Code. 
408, art. 32. 

We are of opinion, that the legislature did not 
intend to make writing, an essential requisite, in 
a convention fixing the rate of interest to be paid, 
but, that its object was only the exclusion of the 
testimonial proof of such a convention. For, if, 
the oral convention was to be absolutely null and 
void, it would have been absurd to have gone fur~ 
ther, and forbid the introduction of testimonial 
proof of it, since such kind of proof or any other 
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could not be of any avail.. The legislator: meant 


only to afford to a defendant, from whom,con- 


ventional interest isdemanded, a shield to guard 
him against syborned witnesses. This seems 
to be all that he can require... If he confesses, 
that he agreed to pay conventional isiterest,\ at 
the rate demanded, or if he tacitly admits, by for- 
bearing to deny, it, as the plaintiff can then: re- 
cover without the aid of testimonial proof, no in- 
jury is done to the defendant, if he be compelled 
topay. Neither is any injury done him, if hebe 
interrogated and required to answer on oath, 
thereon. No man can be listened’to, who com. 
plains that he is put indanger of perjyuring him- 
self. The truth, as far far as he is concerned, 
cannot ever come from a less exceptionable chan- 
nel than when it drops fron his lips. 

The ordinance of Moulins, which requires that 
every convention, the object of which exceeds 
the value‘of one hundred livres should-be written, 
and no testimonial proof to be admitted of it— 
is so understood in France. Pothier, Obliga- 
tions, n. 15. 

In the present case, the plea of payment aé- 
mitted the plaintiff’s original claim, as stated in 
the petition, and put nothing in issue but its re- 
duction or dissolution. 

Admitting, as the defendarits’ ‘counsel con- 
tends, that they could ‘not have ‘been compelled 
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East’n District. ¢q answer the plaintiff’s interrogatories. they: 


ought to have prayed, to have them stricken out; 
After having voluntarily answered, they cannot | 
say. that ‘what they have sworn Oy shall not be 
taken as true. 

As to the second agreement about the ioasvecl 


reducing it from ten to six per cent, although it \ a 


be expressly denied by the defendants’ answer on _ 
oath, yet, as it is stated in the petition, the 


plaintiff must be concluded .thereby. A man’s 


own allegations, on the record of a:suit, are, the 
highest evidence against him : ex ore tuo, te judi. 
co. Theeffect of it cannot be destroyed or weak- 
ened by any contradicting evidence. 


It is, dherefore, ordered, adjudged and decreed, 
that the judgment of the parish court be annull,  — 
ed, avoided and reversed, and that there be judg- 
ment for the plaintiff for the sum.of % 1655-12, » 
with legal interest, and that defendants’ and Ps 
pellants pay costs in, both courts. 


Seghers for the plaintiff, Morel for the defend- 
ants, ° 


reel $ Gpeozsn = 


GENERAL RULE. 


Candidates for admission to the bar, who 
shall give satisfactory assurances to the court that 
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#hey have received a good sonia hefoeatianak Fat Diaries 
Shough they may not have taken ees iD RY wa 
college, may be examined, on shewing. that aay 7 
_ chave-studied two years,’ under.an. ery oe 

_ admitted to practice in this state., 
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GRAVIER.§ AL.vs. LIVINGSTON 4 fle. 


Arreat from the court of the first district, Anliee may 
of omy se A 

t 
The plaintiffs as heirs of Bertrand Gravier, wa whe te 


claimed three-fourths of the batture, of the fau-  eorgguction, 
bourg-St. Mary, possessed by the defendants, ; yen- from his co- 
dees of John Grayier, a co-heir of the plaintiffs. main setion of 
. The petition stated that the plaintifis, three in prescribed, by 

number, and John’ Gravier, were the only bro- yesrsoniy. 9 
thers and sisters of Bertrand Grayier, who died i in- 

testate, without leaving any lineal relations, pos- 

sessed.of a number of unsold lots in; the, fau urg, 

of a plantation in-the rear and the hatture. in front 

—that John Gravier, the only one.of the co-heirs, 

in the country, took possession of the whole es- 

tate and sold the batture to the defendants—that 
notwithstanding this, the right of the plaintiffs hie 

their undivided fousths remained unaffected, and 

they prayed a partition of the batture: 


i defendants pleaded the gaperal 4 fe de- 
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a District. ‘nying any right of the plaintiffs to any part-of the 
F war. age “'batture, averring that, after the death of Bertrand / 
jj Guvisn'& a Gravier, the batture was adjudged to John Gra. | # 
Levrrerron wier, by the judgment of a competent Spanishtri. 
“4 bunal, in August 1797, together with the rest of 
the estate of the deceased, and afterwards the de. _ 
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fendants purchased the batture, in good faith, from 
John Gravier. ‘Lastly, the defendants pleaded 
prescription: | 


There was judgment for the defendants, and 
the plaintiffs appealed. 


Mazureau, for the plaintiffs. Most of the facts, 
a knowledge of which is necessary for the under- 
standing of this case, are so familiar to the ment: 
bers of this court, that to relate them here again, 


would.be abusing their patience. The greater — 


the importance of this cause, the more it is requi- 
site to avoid useless details, that the - principal 
questions may appear unincumbered with any su- 
perfluous matter. 

‘The cohejrs of John Gravier, demand their 


share of a property which has been declared tobe- — 


long td'the estate of their commoniancestor. ‘They 
originally had an equal right to it: have they lost 
that right ? Such are the merits of the case. They 
could ask from John Gravier that share, when he 
was in possession of the whole ;\can they not 
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claim it from the persons who now oe ago 
him? Such. is the question of form. 
course, must be investigated first. 


It is not in:the laws, which we have made our-’ Lrvinastox 
selves, for rendering the access to ovr courts of - 


justice as easy as possible, that we shall find that 
refinement of tactics, which permits,no attack on 
an adversary, but that which: is. acknowledged 
by the rules of art. Instructed by the experi- 
ence of past ages, and by the example of the evils 
attending the entangled system of practice, which 


prevails in some other countries, we have reduc- 


ed. all judicial demands to their simplest expres- 
sion. “ To state the cause of action, and con- 
clude with a.prayer for relief, adapted to the cir- 
cumstances of the case,”’ is all that is required. of 
a suitor, by the act regulating the practice\of our 
courts. Upon what ground are we ask¢d any 
thing more ?. On what authority do the defend- 
ants pretend to admit us to the subtleties of the 
Roman pleading ? Was it not to obviate the in- 
conveniencies of that practice, that our legislature 
has provided so simple a mode-of demanding re- 
dress in all cases ? 

‘The defendants endeavour to draw a distinc. 
tion here between the form and’the nature of the 
action. They say they do not object to the 
form, but to the kind of action, which we have 
chosen to institute against them : yet, what.is the 


eb 


wi a al. 
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sone discrimination between the different kinds of ao. 
tion, But matter of fori? We ‘have a right tows! 


Guivnm & 4. Dart of the property, now in the possession ofthe» 
Liviresnoi defeéfidants, or we have it not. The object df | 
KA tit dertiand is to recover that share. To attain 
that object, we niust prove a title superior to that 
of the defendarits : but whether our demand is'sét 
off in the form of a petitio hreditatis or of an ads 

tidty communi dividendo, or of a revendication, i9, 
tharik God, a matter of no consequence among 
us. The Roman special pleading has not beey 
transmitted to tis: In the first place, it was de 
nied adrhittance in the Spanish laws and Spanish 
practice. 1 Treatro de legislacion, verbo Accion. 
Arid such reniains, as might still exist, were final- 
ly crushed, since the change’ of government, by 
the act regulating the practice of the territorial 
superior court, according to which nothing more 
is requited of a plaintiff, than to state the cause of 
his action, afd pray for a remedy adapted to’the 
circumstances of his case. Let us see howwe | 
§ hiave complied with that requisite ? We say that 
we ate the heirs of Bertrand Gravier; that, as 
such, we own a part of the batture St. Mary, 
which has beeti acknowledged to belong to his es. 
tate ; that John Gravier, our co-heir, has sold his 
share of that batture to the defendants, who now 
hold it in commion with us ; arid we pray that it 
may be divided between us and the defendants. In 
































Bae ary ee | e 


OF THE STATE OF LOUISIANA, 


Most assuredly. , i 


But let us go further, “aa caikevieilian we ard: 


to this day tied’down to'the forms and niceties of 
the Roman pleading.’ Can we not, even ‘then, 
shew that We aré in order ? We’ think we ean: 
we think it isno very difficult task to. demon- 


strate, not only that the sind of action, which we 


have instituted, is conformable to the strictest 
rules of the Roman practice, ‘bug that under the, 
circumstances of this case, it was the only pro- 
per mode of obtaining final decision on the me- 
rits of this ¢laim: 

If it be necessary to give @ namie to this action 
according to the ancient nomenclature, we may 
call it petitio hereditatis : for we-ask that which 
we say belongs. to us, as heirs of Bertrand Gra. 
vier. ‘Fo this the defendants object that this 
kind 6f action is not given against those, who 
possess by particular title, and that the heir has 
no other action against them than that of reven- 
dieation. It is impossible not to be struck with 
the excessive nicety of this distinction, between 
two actions. so“intimately connected’; for; what 
is the petitio hereditatis, against the possessor of 
the hereditament, if it be not a revendication, a 
claim made as owner of the thing ? But it is use. 





2 
short, we state ourselves to be the owners of @ Bantn District. 
’ paft of the batturé,anhd pray that we may recéver Urey 
that‘share, Is not'this all yee the law requires’? Giaveew Sean, 
Levisenennt 
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Felis om less to demonstrate the inanity of that distinction ; 
wov~w. We ‘have engaged to shew that, even adhering: 
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ten & at strictly to the rules which derive from this punc. 
S : Reeciaiien:s tilious discrimination, we are in the way which 


& au 


they point out. 


The petititio hereditatis is not given against. 


the possessor by particular title: why ? Gomez, 


on the 45th law of Toro, no. 1, p. 8, will explain - 


that : ‘* quia ille qui possidet cum titulo habet et 
allegat potentius et fortius jus, quam heres qui 
agit petitione hzreditatis : nam possessor conven- 


tus nititur et fugdatur ex duplici causa, scilicet,. 


ex titulo habili et-legitimo, et insuper ex. posses. 
sione, vel detentione quam habet; heres vero 


solum se fundat in suo nudo et simplici titulo, 


hereditario, et possessione guam habuit defunctus : 


ergo merito possessor ‘conventus przferri debet, 


et coutra‘eum non habet vires petitio heredita- 
tis.” But this evidently applies toa possessor, 
whose title does not. emanate from the same 
source as that of the heir: for if both claim the 
thing as having belonged to the succession of the 
deceased, the distinction between the possessor. 
with and the possessor without title, becomes an 


absurdity. This is the sentiment of Lopez on. 


law 7, tit. 14, part, 6, where, after having quot- 


ed the opinions pro and con the proposition of 


Baldo, who thinks that the pfetitio hereditatis 
holds good. against the possessor with title, when 
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such title has been acquired ‘sinee the death of 
the deceased; he says, “* tamen'poterit salvari dic- 
tum Baldi, cum talem titulum: acquisierit ab’eo, 
qui poterat conveniri petitione hereditatis ; ¢t 
mala fide, seu lite pendente, -talis titulus fuit'ac- 
quisitus, ut colligitur ex verbis'Bartoli, &e:”” ~ 
Rodriguez, at the end of his exposition of pafa- 
graph 11, law 13, tit. 3, book 5. of the Roman 
Digest, recognises that distinction, ‘in’ still more 
precise terms ; “lo que se dice, que el que posee 
con titulo tiene igual derecho que el que pide 
como heredero, y que en igual’ causa es mejor ‘la 
condicion del’ que esta en posesion, se ha dé eft- 
tender quando se verifica igtialdad de causa, 
pero no quando el un titulo es verdadero, v. g. 
ex testamento o ab intestato yel otro putativo, 
como lo es, el del que compro * —_ no ” 
vender.” . 

_ Besides, why should not the genbies priveiytes, 
in matters of sale, be applicable to ‘property pro- 
ceeding from a succession as well as to any other? 
If I had against° your vendor the right of claim- 
ing my share of the thing which he has sold ‘you, 
why, should not have it against’ you? You say 
‘Tought to have claimed against you by way'of 


revendication. But what is a demand to have . 


one’s share of'a thing, which another pretends to 
keep wholly to himself, if it be not a°revendiea- 
tion of that share ? We -cannot assert a "title to 


1819. 
Guivien & ‘ar. 
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i - g nDistrict- the whole of a,thing, of which we confess that | 
| yore another ownsapart.,; and to claim only-a part, _ 
. Some. & 4 what.other means could be:resorted,to, thanask- | | 
ay Linsxesron ‘ing for a.partitionof the thing ? This action then | 
is.a petitio hereditatis, so fax as it tends to claim =| 
that which we say belongs tous.as heirs; but.as 9 
the whale is not claimed, it partakes.of the action | 
communi dividendo, which is, as Pothier says, 
sovt of. revendication. ‘Les actions familie er- 
ciscunda.et communi dividende ( Pothier, Contrat 
de Société, nov AQ4,) tiennent de Vaction réelle, — 
en ce qu’elles tendent a reclamer, a revendiquer 
en quelque, fagon, .et. a-faire détenminer la part 
qu’a le demandcur dans les.choses communes,”” 
But -here arises a great technical difficulty. 
The action called petitio Aereditatis is distinot 
dom that, by which a division ,of the common 
property may be obtained. ‘* Non possumus | 
gonsequi per-heereditatis petitionem id, quod fa- _ 
miliz erciscunde judicio consequimus ut a com- 
munione discedamus: cim ad officium gudicis | 
nihil amplius pertineat, quam ut »partem heredi- 
tatis pro indiviso restitui mihi jubeat:” $554, 
% Hence, it is said, we ought:to have claimed 
our-undivided share of the batture, without ask- 
dng for the partition. Why so? .where,is the © 
rule, which-forbids to demand both by gne.ac. - 
tion? Is.not:the second asequel of the first ? If 
the first is denied, the second falls with it ; but 
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if it is granted where is the impropriety to’ de- 
eree the second also, without driving the parties 


to the necessity of bringing another suit? The @™v™= & 4 
absurdity of the doctrine, contended for by the Livinastox 


defendants, appears in this case in the most glar- 
ing manner ; for, upon the right of the plaintiffs 
as heirs, and the portion to which they would’be 
entitled as such, there is no question. Their 
quality is recognised by the defendants, and the 
law has fixed their respective shares. Two-bro- 
thers and two sisters (one of them represented by 
her only child) are admitted on both sides to be 
the only heirs : each is therefore entitled: to one 
fourth. Is the decree to go no further than say- 
ing so? This would be refinement indeed; but 
refinement, bordering upon nonsense. 
According to the Spanish practice, the divi- 
sion could be asked at once by him who pretend- 
ed to be co-heir or co-proprietor. If the defend- 
ant denied him that character, the action fora 
partition was suspended, until the plaintiff’s qua- 
lity was ascertained ; that preliminary enquiry 
was considered, as made under the petitio heredi- 
tatis. Ifthe plaintiff was found to be really an 
heir, then the juicio divisorio began : ‘‘ mas no 
obstante se debe distinguir: si el sujeto 2 quien 


se demanda, 6 pide que haga particion de la he-. 


rencia, 6 cosa comun, niega al que la pretende, la 


qualidad de heredero, y por consiguiente que 
VoL. vt. 
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_ East’n District. tenga derecho a la herencia, se ha de proceder 


February, 1819. . - Z ys 
wry ordinariamente ; bien que no se tratara del juicio 


_ & at. divisorio, hasta que se le declare heredero, sino 


’ Livixestox del de peticion:de herencia: y declarado 6 con. 


& at, 


cluido este, se incohara, 6 no aquel, segun sea la 
declaracion. 1 Febrero de Juicios, 2, 1, n. 22. 

Is not that precisely the situation of our ac. 
tion ? We call ourselves ownets in part as co- 
heirs, and pray for a partition : the defendants 
admit that we are heirs; but plead other matter 
in avoidance of our claim. This must be clear- 
ed up, of course, first ; but if their plea does not 
avail them, then the partition is to be decreed. 
Can any thing be plainer than this ? 

But leaving aside all that has been alledged 
above, we say that it is impossible here to decide 
the question of form, without enquiring into the 
merits of the case; and this is demonstrated as 
follows : the plaintiffs are the acknowledged co- 
heirs of John Gravier, in the estate of Bertrand : 
as such, they originally had the three undivided 
fourths of every thing that composed that estate, 


They have admitted that John Gravier sold to the. 


defendants, his share in the batture of the su- 
burb St. Mary. If John Gravier had really de- 
~Clared to sell them no more, there is no doubt 
that the plaintiffs would have a right to institute 
the action, which they have now brought. What 
difference ought to make, in the rights of the 
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partition of the whole. 


Finally, should this be deemed insufficient to 
demonstrate to the court that the question of 
form here is inseparable from the investigation 
of the merits, there is another reason which, how- — 
ever disagreeable, it is our duty to mention to 
carry conviction to their minds. The action caja 
led petitio hereditatis is given, not only against 
the possessor by particular ticle, who holds un- 
der the person against whom the action.might, 
have been brought, but against ali mala fide _pos- 
sessors, whatever be their title. Upon this poiat 
all the authors agree. How then are we to know 
whether the defendants are bona fide possessors, 
unless we go into the merits of the case ? They E 
alledge a sale; but is that sale an honest one ? 
They say they have bought e// the batture ; but 
did they believe that the individual, of whom they 


bought, had a right to sell it a// ? They call them- 
selves purchasers in good faith ; but is it not ne- 
cessary to ascertain that fact, before it can be de- 
cided, whether the action brought against them 


parties, that act, by which he sold, not only his Pastaistrict. 
share, but ours ? This question is intimately con- wow 
nected with the merits of the case ; if the act was: aaa kan 
a valid one, we have nothing to claim of the de- Lanenrene 
fendants ; if it was not, then we have not:ceased 

to be joint owners of the batture, and we have a 

right to demand our shares in it, and of course the 
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East’n District. jg or is not legal? Upon this doctrine we refer 
February, 1819. : 
ww tof 5, 3, 13, and particularly to Rodriguez’s 
Gnayrer & 4% exposition of the 4th. paragraph of that law. 
Livmrestos «Se ha dicho que regularmente no se da la pe. 
“~~ ticion de la herencia contra el que posee conti, 
tulo particular ; pero si posce en los terminos que 
se expresa en este parrafo, se dara contra el la 
accion util ; y con mas razon, si compré la heren. 
cia al que sabia que no era senor de ella, y es po- 
seedor de mala_fé ; porque en estos casos es te- 
nido por poseedor, como expresa la ley de par. 
tida, y se dira despues.” 

To resume, we say, first, that our action is 
well instituted, because those, of whom we claim, 
bought of the person against whom we could 
bring it. 2°. That the question concerning the 
Jegality of this action, is connected with the me- 
rits of the case in two ways; first, because it 
must be ascertained whether the vendor had a 
right to sell; and secondly, because the alledged 
good faith of the defendants must be proved. 

And now, after having shewn that we are strict. 
ly in order, even according to the subtle distinc- 

tions of the Roman practice, we must return‘to 
our laws, and repeat that they do not require that 
technical precision, which was once considered 
necessary in the legal warfare ; that with us where 
the citizen may appear and defend his rights in 
person, it is sufficient to state the cause of action, 
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gard to defects of form or imperfections of plead- 
ing. Here we state ourselves to be heirs of Ber- 
trand Gravier, and, as such, owners in part of 
the batture St. Mary ; we state that John Gra- 
vier, our co-heir, has sold his rights to others, 
and we pray that this property be divided be- 
tween us and those purchasers. They answer, 
that the whole of the property is theirs, and that 
we have no right to any part of it. Are we not 
fully at issue, on the respective rights of the par- 
ties? Cannot the court decide on them, and so 
decide, as to render it unnecessary, hereafter, to 
bring any other suit ? Most certainly. We will 
now approach the merits of the case. 


“We have admitted that the defendants bought 
from John Gravier all that he had a right to sell 
them, that is to say, his share in the batture of 
the suburb St. Mary. | 

The defendants have answered : 

1. That John Gravier was proprietor of the 
whole by virtue of an adjudication to him made of 
all the estate of Bertrand, which adjudication has 
now against the plaintiffs the force of res judicata. 
2, That they have bought from him all the bat- 


and pray for relief according to the circu mstances pen aha 
of the case ; and that, provided the judge is made Gwny 
to understand the subject matter and the prayer Gsm & 4 
of the plaintiff, he is bound to decide, without re- Lavirecrox 
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East’n Dinu, ture, bona fide, and under a belief that it belong. 
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ed to him by virtue of that adjudication... 

3. That the rights of the plaintiffs, if they had 
any, ate now: prescribed. 

The parties are at issue on those allegations, 
according to the practice of the district court, 
which permits not any written replication. 

To the first ground of defence we reply ; 

1. That the adjudication relied on, is null, as 
against us ; 

2. That were-it valid, the batture was not in. 
cluded in it. 


The adjudication is null for two principal rea. 
sons : 

1. Because the plaintiffs were not made parties 
to it; 

2. Because it was made in violation of the 
laws. 


I. It is unnecessary.to observe that a want of 
citation of the parties is of all the defects the 
greatest, and that no lapse of time, however long, 
can cure it. A suit without suitors, a partition 
without parties, are monstruosities, which have 
no name in jurisprudence. To reason upon this, 
would be losing our own time, and treating the 
court disrespectfully. 

But the defendants maintain that the plaintiffs 
were legally represented in the adjudication, on 
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which they rely. That is the fact which must Est District. 


be enquired into. 


February, 1819. 


iain A 


At the time of Bertrand Gravier’s death, there ©™47™ © 4 
was here but one of his heirs. That heir caused ome 


an inventory of the estate tobe made ; and ade- 
Jensor to the absent heirs was appointed. Although 
it might be reasonably contended that the heirs 
themselves ought to have been called-personally to 
the inventory, we will not insist upon that right, 
because we may do without it, and it is our wish 
to leave out every thing, which is not strictly ne- 
cessdry-to the elucidation of ourclaim. The in- 
ventory and appraisement were measures conser- 
vatory and usefull to all ; we have no objection to 
admit that a defensor ex officio could represent the 
absent heirs thus far. But, was it not indispensable 
to call the heirs to the partition ? Could any mea- 
sures be taken in their absence, tending to the 
alienation of their property ? There are, no 
doubt, circumstances, where the alienation of the 
property of an absent person is procecded to 
against a defensor ex officio ; but thatis a violation 
of the natural law, which must be confined to the 
cases of absolute necessity. Was there in this in- 
stance any such absolute necessary ? No. Could 
the heirs be called personally ? Yes. Let us see 
what was the practice of the Spanish courts in 
such cases. 


Ayora tells us, that the absent heirs must be 


AL. 
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cited at the place of their domicil and by means 
of advertisements posted up (edictos) before any. 
curator or defensor can be appointed to them ;~ 
but he adds that this formality was but little at. 
tended tu, so that judges used to appoint a defen. 
sor to the absent, so soon as the absence was as. 
certained. Ayora, 5,n.16&7. Such was; per. 
haps, the looseness of the practice in the time of 
Ayora; but in more modern days, that abuse had 
been corrected ; for Febrero, Juicios, 1, 2, n. 7, 
lays it down. as, a positive rule, that the absent 
must be called, when the place of their residence 
is known. He expresses himself as follows: 
‘* ifany one or more of the heirs be absent, those 
who are present may demand the partition, and 
it may be made at their request; but the judge 
must inform the absent heir of their pretension, 
and grant him the necessary delay to represent 
thereupon what he may think fit, because his in. 
terest and prejudice is here treated of. The judge 
must also cause them to name accountants (con- 
tadores) and if it appears that the absent has not 
been called, he ought not to proceed in the case 
until he is cited, because it is his duty to see that 
the proceedings be conducted legally in every 
thing substantial. He should therefore provide 
the absent with a defensor, jointly with whom the 
partition and its incidents may be gone through ; 
bnt it must previously be ascertained, not only 
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that the person is absent, but that there is no ex- East 
pectation of his ‘returning shortly, and that on 
account of the distance, it.is not easy for him to 


come, nor to send his power to some one to repre: 
sent him ; for, if his fixed residence is known and 


| _ he can be cited by dispatches (requisitorias,) they 


must be sent to that effect:” 

Let us now apply this authority. to the faets. 
Was the residence of John Gravier’s co-heirs 
known ? He had himself declared under oath, 
that he had a brother residing at Bordeaux, and 
a sister residing at Bergerac. Had it been ascer- 
tained by a previous information that it was dif- 
ficult for them to come, or to send their power 
of attorney ? The decree of the Baron de Caron- 
delet ordering them to be called, is an answer to 
that. 

It is said; that they resided in a foreign coun. 
try, out of the jurisdiction of Spain, and that the 
Spanish government had no authority to send any 
citation there. But a citation is not an order: 
when a party, even within the jurisdiction, is cit- 
ed to appear, he is not obliged to obey. Hf he 
does not obey, proceedings go on, and he is con- 
demned by default ; that is all the consequence. 
So, the requisitoria which is sent abroad is no- 
thing more than an invitation to the party to come 
and assert his rjghts. For that invitation, it is 


not necessary, that the person should be subject 
Vou. vi. $8 
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East’n District. ‘urisdicti ich it i . ‘4 
Hareay, tu to the jurisdiction by wh ch it is sent The in 
wv~ Vitation is made with permission of the govern. 


Gnavire & 4t ment, under which the absent lives, and is for- 


= warded through its interposition. The practice 


of the Spanish court, was therefore, to send re- 
guisitorias abroad, as well as within the kingdom. 
Should there remain any doubt on that subject, 
it will be removed by looking at the formules of 
addresses, which Frebrero, Juicios, 3,1, p. 18, 
note 2, recommends, according as the requisite. 
rias were to be sent to Italy, to France, to Eng. 
land; &c. 


To return, the residence of John Gravier’s co- 
heirs was known; the rules of practice of the 
Spanish courts required them to be called: a so- 
lemn decree rendered in conformity to those 
rules, ordered them to be called: were they call. 
ed? No. ‘That decree was trampled upon eight 
days after, by the successor of the baron de Ca- 
rondelet! But after trampling under foot that de- 
cree, and the rules on which it was founded, did 
they, at least, observe the sham-formality of ap- 
pointing some person to defend the property of 
the absent heirs? No. The same individual, 
who had been formerly named to represent them, 
was applied to with a notice of the demand by 
which John Gravier requested the whole estate 
to be adjudged to him at the appraised value.— 
But that defensor was no longer their representa- 
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tive. His functions not only were at an end, 






- East’n District. 
February, 1819. 


because he had done what he was commissioned weeny 


to do, but they were declared to be at'an end by — AL. 


the decree ordering the heirs to be called in per. Levmnestex 


son. To make them now perform a part in the 
partition (if we honor the adjudication with that 
name) it was necessary to appoint over them ano- 
ther defensor, or rather curador, with further pow- 
ers, that is to say, with a special authorisation to 
eonsent to the partition, or in other words, to the 
alienation of the property of the.absent. Such is 
the rule which both Ayora and Frebrero lay down 
in the articles above quoted.. Even these appear- 
ances have been neglected. ‘The defensor, for- 
merly named, received the notification of John 
Gravier’s demand : he answered that he acqui- 
esced in what the court would determine,, per- 
suaded that it would do justice ; and the deed 
was consummated! The estate was adjudged in 
a lump, for little or nothing, to John Gravier ! 

And they dare tell us, that we are bound by that 
adjudication! That we are, forever bereaved of 
our property ! God forbid! Not for the interest 
of the plaintiffs, but for the good order of society, 
that such doctrine should be sanctioned in any 
time. 

To resume, we say that the practice of the 

Spanish courts required that the co-heirs of John 
Gravier, should be called to the partition of the 
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estate of their brother, and that they were not 


called ; that admitting that such partition could 


Guavisn'& 4% he proceeded to without them, they ought to 


Lrvrnestox 
& AL, 


have been represented therein, by a defensor or — 


curator ad hec ; that the defensor formerly nam- 
ed, and whose functions had expired, could not 
represent them in the partition or adjudication, 
without a new authorisation and another oath ; 


and that nothing of this has been done. We con. . 


clude, that the co-heirs of John Gravier, having 
been neither cited nor represented, are not, in 
any manner, nor according to any law, bound by 
the adjudication, which is here opposed to their 
claim by the defendants, 


The above grounds. of defence are common tq 
all the plaintiffs, ‘The minor, Jane Bordier, has 
to alledge a defect of representation which is par, 
ticular to herself. 

According to the constant practice of the Span, 
ish courts, no proceeding can be had against a 
minor, unless a curator ad litem be appointed 
over him. This is rigorously required in all ca- 
ses, but a fortiori in cases of partition, where the 
alienation of his property is treated of. Febrero, 
Juicios, 3,1, n. 13. ‘* If he, who is to be cited, 
is a minor, he must be provided with a curator 
ad litem, whether he is, or not, in the place, &c,” 
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It has been vaguely asserted that the defensor 
of the absent heirs ought to be considered as re- 
presenting them all, whether minor, or of age ; 
we say no; because the minor must be repre- 
sented specially. 

But John Gravier, it is said, knew nothing of 
this minor. ‘That is hard to believe: for John 
Gravier knew that he left in France two sisters 
and a brother ; he declared in the mortuoria, that 
he had one sister and one brother ; he was, there- 
fore, informed of the death of one of his:sisters : 
but by the same channel, he must have learned 
that she had left a daughter. Besides, what of 
that? Whether he knew that this minor lived, 
and did not cause her to be represented, or actu- 
ally was ignorant of her existence, the fact is, 
that she was not represented, and the conse- 
guence is, that the partition is null as to her. 
Ayora, 1, 5,n.18. Febrero de Juic. I, 2, n. 8. 

_ It has been asserted, that the title of John Gra- 
vier, to the whole of the estate, left by Bertrand, 
has been recognised and assented to on the part 
of this minor, in a certain suit instituted in her 
behalf by her tutor ; but, the proceedings carried 
on by that tutor, waving any other objections to 
their legality, are not binding upon his pupil ; 
because by the laws under which he was invest- 
ed with the tutorship, he could neither accept 
nor refuse the inheritance accrued to his minor, 
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_ Deum nor enter into any compromise respecting her 
ww rights, without the authorisation of the meeting 


Gnavizn & 41. of her family, which protective and salutary pro. . ’ 


Livixcsrox’ yision, has been totally disregarded here. Code, 


AL. 


Napoleon, art. 461 & 467. 
We shall now take up the other ground of nul- 
lity. 


* 


Il. In Spain, as any where else, the laws know 
but of two modes of making the partition of an 
estate, by lots or by auction. When the partition 
cannot take place otherwise than by sale at auc- 
tion, the law authorises the judge to strike off to 
one of the heirs, not, indeed, the whole estate, but 
the thing which is not susceptible of division, 
or which, by being divided, would lose much of" 
its-value, such, says the law, as.a house or a vine. 
yard. Part, 6,15, 10. But in no case does it 
permit to adjudge to one heir all the property of 
which an estate is composed. An inheritance 
consisting of distinct and separate immoveables, 
of slaves and other property, could not be ad: ° 
judged-in a lump by virtue of that law, nor of 
any law in the world. 

Even in the case where, on account of the loss 
which the division of a thing would occasion, ‘it 
is made lawful to adjudge it to one heir, the 


_ judge must, says Lopez on that law, strike it off 
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to the one who bids highest, gui vicerit in licita- Tern iS 
tione: Such is likewise the opinion of the authors Uwe & 
whom he cites. And how could there be:a dif- Gnavma'& an 
ferent opinion ? Who is the, lover of justice, Lirixerrox 
-whose reason does not revolt at the idea of an ar- 

bitrary adjudication in favor of ‘one of the co- 

proprietors, without regard for the offers which 

the others might make of a higher price ? 

But no such thing here was in question as the 

necessity of'a sale or licitation ; there was no oc- 

casion to deliberate whether the estate could be 

conveniently divided ; no one did, .and no one 

could suggest the inconveniences of-a division. 

And how could it have been pretended ? The 

goods of the estate were ready divided. There 

were. 56 slaves : that was 14 for each: there was 

a number of lots in the suburb: four parts could 

be easily made of them : the moveable property, 

the money all could ‘be readily distributed; the — 

plantation alone was liable to- be divided, or 

struck off at auction in a body, according to the 

direction of the judge. But the adjudication in 

a lump of the slaves, or the lots, of the-plantation, 

and in one word of every thing which the estate . 
consisted of, and that to the only heir present, and 

that, not at auction, but privately, was an arbi- 

trary and illegal act, an open violation of all laws, 

and as such,‘null and void ipso jure, as declared 
by law, Part, 3,26, 3, As to the name, which 
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it deserves in a moral point of view, we will for 
bear to pronounce it, out of respect for this court, 


: opie & at. Finally, if the heirs of age were legally made 


LivinesTon 
& AL. 


parties to the adjudication, if the minor was duly 
representéd without a curator ad (item, if the ad« 

judication of all the estate in a lump, was a legal 
act, it remains for us to shew that the tract of 
land, of which we claim our share, was not in- 
cluded in the inventory and appraisement of Ber- 
trand Gravier’s estate, and therefore, was no part 
of the property which was gifted away to John 
Gravier. 


The batture was not included in the adjudica- 
tion. We are now entering a field, in which this 
case assumes an entirely new aspect, and where 
the question to be investigated is altogether un- 
connected with the former enquiries ; for should 
the court be of opinion that the batture was not 
comprehended in the appraisement, and made 
consequently no part of the property adjudged 
to John Gravier at the price of appraisement, then 
it will become unnecessary to pronounce upon 
the legality of the adjudication and useless of 
course to take any notice of the objections raised 
against the form of this action ; for, if the adju- 
dication (which is not attacked here, but simply 
repelled) remains undisturbed, the respective 
rights of the heirs are to be considered as set- 
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tled, the partition as made, and the estate as li. Eats pe ; 
quidated so far; and the action arising on the wow 
discovery of some property, which was not divi- G“”™™ & 4» 
ded, will no longer savour of the petitio heredita- avrxeow —~ 
tis, but will be a mere action communi dividendo, 
as explained by Febrero de Jucios, 2, 9,n. 12. t 
An action generally given to all persons, who 4 
own any thing in common, no matter how they q 
came by it. ‘*He who purchases ashare of a 

right or other thing, belonging in common to se- 

veral persons, enters into their common ties and 
engagements without partnership or covenant : 

and it is the same thing, if several purchasers, 
purchase every one of them, singly and separate- . 
ly, different shares undivided of one and the same 

thing.” Domat, 2,5, 1, n. 4. 


$ 


We say, that the batture is not included in the 
adjudication; it ought to be useless to demon- 
strate this fact by arguments. There is not in 
the whole inventory and appraisement one word 
about the batture. And how could there be ? 
The government, whose officers presided there at, 
considered the batture as public property.. That 
it was not so of right, has been decided ; ‘but that 
does not affect the present question. The pub-~ 
lic possessed it: the government openly main- 
tained that possession ; the batture was, in fact, 


out of the estate of Bertrand Gravier. No won- 
Vou. vi. $9 
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“der then, that it should not figure in the invento- 
ry and appraisement. 


q ‘Gnayisn & 4 =But the ingenious counsel of the delete 


are. not tq be embarrassed by that omission. 
Truly, the batture is not expressly mentioned 
in the inventory, that cannot be denied : but it is 
tacitly and silently occupying a place therein : it 
is implicitly included in the article of the plan- 
tation ! Are the defendants in earnest ? So they 
pretend to be. Therefore, we must go into the 
investigation of that question with as much gra- 
vity as we can command. 

Atthe time of Bertrand Gravier’s death, this 
plantation was no longer such as he had once 
owned it. The fore-part of it had been laid out 
into a suburb, which occupied the whole front 
upon a depth of twelve arpents. Bertrand Gra- 
vier’s plantation was confined behind that. When 
the inventory was made, the extent of the planta. 
tion, being not known, it was mentioned in these 
words: ‘item, are placed in this inventory the 
lands of the plantation, the extent of which, can- 
not be immediately ascertained, because many 
lots have been sold; but Mr. Nicolas Gravier, 
has informed that its limits run as far as the forks 
of the bayou, according to the titles of the same.” 
This declaration, that no description can be made 
of the lands of the plantation, refers necessarily 
to.the description, which shall be hereafter giv. 
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en; notwithstanding the opinion of the honorable —_ ts mde 
judge of the district court (be it spoken with www | 
due respect and seriousness) who thought that Gsm & a — 
the description referred to the non- description, or Levirorron 
in other words, that the appraisement in which 
i the plantation and the lots are described sepa- 
rately, referred to the inventory, where it is 
said that the land cannot yet be described. The 
description then, as it was made, at the'time of | 
appraising the plantation, is as follows: “ item, ‘ 
about thirteen arpents of land, of which the plan- 
tation consists, including therein the spot of the 
garden, from which land the most useful part has 
’ been cut off on the front ; so that there remains of 
it but the low grouxds, which grow narrower to- 
wards the depth, and are inclosed with bad fences ; 
a part of the best land on the side having been 
sold to Messrs. Navarro and Percy, and the ne- 
gro Sambo : which thirteen arpents with twelve 
negro cabbins, have been estimated by the ap- 
praisers, at $ 190 the front arpent, the whole 
amounting to $ 2740.” 
Such is the article in which the battuse must 
be searched, as an appendage of the plantation ! 
a plantation, of whith there remained only the 
low lands, inclosed with bad fences, which was 
confined behind a suburb occupying the whole 
front on a depth of twelve arpents; which was. 
reduced to thirteen arpents front instead of six- 
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Bast’ District. teen, which it originally had, because the lateral 


February, 1 


ahd 


lines approach each other as they run towards -the 


4 went a & at. depth, and are only distant thirteen arpents from 
Livixstox one another, at the place where the suburb ter. 














& a. 


minates ; that plantation, it is said, had for an 
appendage, beyond that suburb, a spot of ground 
which extended along the river on the other side 
of the public road ! But see into what a train of 
absurdities this proposition leads. The batture 
was an appendage of the plantation hidden be. 
hind the suburb, and the lots unsold in the suburb 
werenot! It was found necessary to inventory 
and appraise those lots separately, and there was 
no necessity to inventory and appraise the bat. 
ture! That land thirteen arpents broad, had a 
dependency of sixteen arpents front! That low 
and marshy. soil inclosed with bad fences, had 
for an appendage, far from its inclosures, a line 
of high land in a fine situation! That tract 
worth only $ 2740, had a dependency worth at 
least 8 10,000! All this the court must allow, 
before they can say that the batture was adjudged 
to John Gravier ; and they must further allow, 
in the face of the testimony, that the same go- 
vernment, ‘which maintained the public in pos- 
session of the batture, did inclose in the invento- 
ry of Bertrand Gravier’s estate that very ground 


which they considered as public property. 


But let us admit, for a moment, that the bat. 
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ture was a dependency of the plantation situ 
behind the suburb ; was it such a dependency as 


could pass of course, with the principal, tacitly &“™= * “* 


and without any explanation ? not so. In mat- 
ter of sale (and this is placing the subject in the 
most favorable light for the defendants) such de- 
pendencies are those, which, by law or custom, 
are considered as united to and inseparable from 
the principal thing. Thus, where a house or a 
_ piece of land has, contiguous 40 it, another house 
or another piece of land, if both went under one 
name without distinction, and were inhabited, 
used and enjoyed, promiscuously and accessorily 
by the vendor, the ‘sale includes both the-prinei- 
pal and the accessory ; otherwise not. (Febrero 
de escrit, chap. 7, sect. 1, no. 35.) -In-sucha 
case it is thought by some that even the -exist- 
ence of a road between the principal thing.and 
its accessory will not prevent the accessory from 
passing with the principal ; ** Si codem nomine 
nuncupetur domus, vel fundus principalis et ac- 
cessorius, et in ejus actibus fruendo vel habitan- 
do promiscue et accessorié venditor utroque ute- 
batur, venditio utrumque comprehendit ; secus 
vero alias. An vendita domus intelligatur ven- 
ditus hortus, vel apotheca? Tiraquello ait, des- 
tinatum hortum ad usum domus cum ea transire, 
etiamsi non sit intra septa ipsius domus, et quam- 
vis inter hortum and domum esset via publica.” 
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Additions to 2 Gomez, c. 2,2. 14. If the house 
and the garden, separated from it by a road; are 
parts of the same whole in such a manner that the 
vendor enjoyed them promiscuously and jointly, 
the sale of the house will embrace the garden; 
This is the utmost stretch of the principle, for 
which the defendants contend. Let us see how 
it will bear the application here. In the first 
place, what similitude can there be, between the. 
situation of a house and: its garden, separated, 
only by a public road, and that of two tracts of 
land distant twelve arpents from one another, and 
separated by the property of other persons ? 
Next, did Bertrand Gravier enjoy promiscuous- 
ly the batture and the plantation thus respective- 
ly situated ? That was physically impossible, 
Finally, did he enjoy the batture at all ? all the 
testimony says, that it was then in the possession 
of others. Thus, supposing the batture to be a 
dependency of the plantation situated behind the © 
suburb, it was not such a dependency as could 
pass tacitly even in a sale of that tract of land. 
Much less ‘then, can such tacit transfer have ta. 
ken place ina partition, where the strictest equal. 
ity between the partakers, is the paramount rule. 
But again, the batture, which had. been once 
an accessory of Bertrand .Gravier’s plantation, 
when the body of that plantation extended to the 
river, was no longer so, since he had established 
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a.suburb on the front of his land. Ann alluvion 
is accessory to the riparian soil. But the ripa- 
rian soil had ceased to be a part. of the planta- 
tion ; it had been severed from it to form the su- 
burb. One of two things had then taken place ; 
the alluvion had become accessory to the front 
lots, or it had remained in the estate of Bertrand 
Gravier, asa tract of land acquired by him while 
he was a riparian owner, but entirely unconnect- 
ed with the low lands which are described as his 
then plantation. . Hence, independently of the 
manner in which the Spanish government.consid.« 
ered the batture, those low lands must’have been 
appraised, as they were, by themselves. Hence, 
the lots remaining unsold in the suburb, must 


have been appraised, as they were, distinctly and. 


separately from the plantation. Hence the then 
plantation, reduced to thirteen arpents front, and 
consisting of low and marshy grounds, was to be 
appraised at the rate of $ 190 per arpent, amount- 
ing only to $2740; while the batture, accord- 
ing to the most moderate estimation, was worth 
at least $ 6000, and upon an average of the tes- 
timony $ 10,000. But to repeat it again, the bat- 
ture was not included in the description and ap- 
praisement of Bertrand Gravier’s estate, because 
the government, by whose order those proced- 
ings took place, did not consider the batture as a 
part of that estate, but as public property, and 
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East’n District. because the batture, though of right belonging to 


aoa * that estate, was in fact out of it at that time. 


Gaavizn & at. Perhaps this is insisting too much upon a self evi. 


eonaiodins dent fact. 
& ab. 


. See 


{ y But ifthe batture makes no part of the proper. 
ty adjudged to John Gravier, then the defen. — 
et dants intrench themselves within their own pur. 
| chase, and from thence bid defiance to the right- 
ful owners of the three-fourths of that property, 
On what extraordinary exception to the usual 
rules is that confidence founded ? According to 
what principles is an heir to lose his property in 
any other manner ‘than all other owners? The 
counsel for the defendants think they have found © 
such particular rules of expropriation in the Ro- 
man Digest, and that they are supported in their 
appeal to it by the Spanish jurists. , 
The law relied on is the 25, 88, 17, dé hered. 
petit. it is expressed in these words; “item si 
rem distraxit bonz fidei possessor, nec pretio 
factus sit locupletior : an singulas res, si nondum 
usucapte sint, vindicare petitor ab emptore pos- 
sit? Et si vindicet, an exceptione non repella. 
tur, quod prejudicium hereditati non fiat inter 
actorem et eum qui venum dedit ; quia non vide- 
tur venire in petitionem hzereditatis pretium ea- 
rum, quamquam victi emptores reversuri sunt 
ad eum qui distraxit ? Et puto posse res vindi- 


; 
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sessorem habent.”’ 


Before we come to shew that this very intri- Garris Bigp 
cate disposition of the Roman Digest is incom- Lavmestoy 


patible with the Spanish laws, and therefore of no 
force in Spain, we have no objection to demon- 
strate that it is not in any manner applicable to 
the present case. 

This opinion of Ulpian is based on a senatus- 
consultum (see law 20, p. 6, of the same title) 
enacted at the request of the emperor Adrianus, 
for the relief of some persons, who believing 
themselves to be heirs of a certian individual, had 
sold the estate, unaware that part of it had accru- 
ed to the public chest, and were afterwards called 
upon for the purchase money and the interest 
thereof. It was, thereby, provided that inasmuch 
as they considered themselves as heirs, and had 
disposed, as such, of the inheritance, before any 
demand had been made upon them on the part of 
the treasury, they should not pay any interest of 
the purchase money which they had received; 
and that this should be henceforward the rule in 
similar cases. 

Ulpian then, reasoning upon that senatus-con- 
sultum, observes that it was enacted for the pro- 
tection of the dona fide possessors of inheritances; 
who happen to dispose of them as such, that there- 


fore its operation aught not to be confined to ca- 
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ses of public claim, but ought to extend to pri- 

vate ones. ‘In privatorum quoque petitionibus 
senatus consultum locum habere, nemo est qui 
ambigit, licet in publica causa factum sit.” (same 
law p. 9.) ‘That is to say : because it has pleas. — 
ed the government to release their own claim, in 
favor of persons who disposed of property belong- 

ing to the public, believing it to be their own ; 

therefore private individuals, whose property is 
disposed of in that manner, shall have to do the 
same. With due respect for the great name of 
Ulpian, this is a strange consequence ; but let'us 
proceed. 

In law 25, P. 17, above etsinlaied, when he 
comes to examine what effect this doctrine is to 
have with respect to the purchaser of property 
thus circumstanced, he is of opinion that where 
the vendor has not augmented his fortune by the 
sale, the true heir cannot demand the thing from 


the buyer, if the vendor has bound himself to 





warrant him against eviction. Ayora and Fe. 
brero adopt this principle without comment (see 
Ayora part 1, chap. 5, nos. 19 to 24, Febrero de 
juic. lib. 1, chap. 2, nos. 9 & 10.)- But Rodri- 
guez, in his exposition of that law, explains the 
reason of it to be, that if the vendor has benefited 
nothing by the sale, as, for example, if he has, 
without his fault, lost part or the whole of the 
purchase money, or of the things into which he 
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jnyerted it, he should-have to indemnify the buy. East's District. 
er with his own funds, should the buyer be evict "eau 
ed; which would be contravening indirectly @™7™ * 4% 
the senatus-consultum, which provides that the Lavgneeee 
possessor of an inheritance, who, considering 
himself the heir, alienates the estate, shall not 
suffer for it. 

' Thus are we, by this concatenation, brought to 
a result directly contrary to the general maxim 
that, ‘“* id quod nostrum est, sine facto nostro ad 
alium transferri non potest.” A thing at which 
Ayora ‘starts saying: ‘* Quod est mirabile ” 
And which Febrero calls “violent and shocking.” 

But admitting this refined aberration from the 
eternal principles of justice to be law here, how 
is it to be applied to this case ? John Gravier, 
possessed as purchaser under the adjudication, or 
as heir. If he possessed as purchaser, the sena- 
tus-consultum is not applicable to him. He is 
in the same predicament as all other purchasers. 
"Those who bought from him, can make no other 
use of his good faith (as they call it) than for the 
purpose of prescribing, if they have successively 
possessed the time required by law to prescribe. 

If John Gravier possessed as heir, then the de- 
fendants, to avail themselves of this law, and of 
the opinion of the Spanish authors upon it, must 
bring him within the conditions therein imposed. 
What are they ? First, John Gravier must have 


{ 
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prions béén a bona‘ fide possessor, as sole heir : he must’ - 

;  Sevw _ have believed that his co-heirs were dead. (A¥o- 

; Curae 4t- ra and Febrero, loc. cit.) How stands the fact 

Livagpsron with respect to that belief? Let his oath, page 6, 

of the mortuoria, answer that. Let every page 
of that document, down to his engagement to pay 
his co-heirs their shares, say whether he believed 
the whole inheritance to be his. 2dly. He must 
have spent or lost the price. of sale. Again, how 
stands this fact ? Why, he has not a shillling of . 
it yet: the whole price is locked up in Mr. Liv. 
ingston’s hands; witness, that gentleman’s own 
declaration in the case brought by Maurian in the 
name of Jane Bordier’s tutor. 

But let us see if, in Spain, we were not govern. 
ed by plainer rules than the law invoked by the 
defendants. Let us see whether there are in 
Spain two measures, one to distribute justice to 
every owner, and one to parcel it out to Owners 
by inheritance. 

The Roman body of laws, entitled as it is to 
our veneration, is not law in Spain. It is con. 
sulted with respect as the fountain from which 
the soundest principles of natural law have flowed 
into the Spanish code : it is resorted to as con- 
taining a vast deal of information on the matters 
contained in that code. But wherever it treats 
of dispositions which are of the domain of po. 
sitive law, and which do not coincide with the 
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| Spanish law, there it is 5 of no authority whatso- Esst’n 


ever.- 
With deference then for the authors, who seent 


to think that the above passage of the Digest is of Laryserron 


some authority in Spain (for our respect for the 

learned must never be a blind and servile acqui- 
escence in any thing they please to say) we do 
aver, not only that the laws of Spain have esta- 
blished no difference between the goods of a suc- 
cession and any other as to the manner of acquir- 
ing them, but that there is an express law, by 
which the purchase of the goods of an inheritance 
from a person supposed to be the heir, and who 
is not, is assimilated to all other purchase’ of the 
same nature. ‘That law is the 7th of tit. 14, 
part. 6. It speaks in these words: ‘one can 
possess the inheritance*of another in three ways : 
the first is, when the possessor thinks that he has 


a right to it for some reason, and has it not : and. 


this would happen, if he had bought the estate,from 
a person who had no right to it, believing that he 
had; or if one was instituted heir by a will which 
was afterwards revoked without his knowledge ; 
and in such case we say, that if he, who pretends 
to be the owner of such property, does not claim 
it within ten years, if he is in the land, ortwenty 
if he'is abroad, he shall afterwards lose his right, 
&e.”? 

Supposing then, John Gravier to be a dona fide 
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vendor.and the defendants to be bona fide pure 
chasers of the property which we claim, here isa 
law of our qwn to decide between us. 

But again, let us repeat that neither John Gra. 
vier nor the defendants are ina situation to in. 
voke the Roman law above examined. Good 
faith is wanting here not merely on one side, but 
on-both. John Gravier did not think himself to © 
be the only heir: neither did the defendants be. 
lieve any such thing. John Gravier did not lose 
any part of the purchase money, for he has not 
received one cent. So the defendants are wel- 
come'to torture the unfortunate senatus-consul. _ 
tum ; there is nothing to be squeezed out of it. 


But should the court be of opinion that own, 
ers by inheritance are entitled to the same pro. 
tection as other owners, and that this speedy 
mode of stripping them will not do, the defend- 
ants have still abundance of means of accomplish. 
ing their object. They can plead prescription in 
avariety of shapes, and it would be worse than ill 
luck, if no one of them should succeed. 

The first kind of prescription which.the defen- 
dants invoke is that, by which our action of parti- 
tion is said to be barred: an easy and commodi- 
ous way of getting rid of this demand, if under 
this plea, the defendants should be dispensed, (as 

































OF THE STATE OF LOUISIANA. 319 


they would have it) from the disagreeable obli- parece. | 

gation of proving their possession. | aw 
The general principle is, that actions of this C78 Fat 
kind are barred after a lapse of thirty years, dur- Livinwtrots 
& at. 

ing which time the estate, or the different’ parts 
of the éstate, must have been possessed separate- 
ly by the heir or heirs against whom the parti- 
tion is demanded. ‘*Si néanmoins cette jouis- 
sfhce et possession séparée durait depuis trente 
ans ou plus, et que cela se pit prouver, soit par 
témoins, soit par écrit, comme par des baux 
qu’ils auraient faits chacun séparément des héri- 
tages qu’ils possédent séparément ; en ce cas ces 
co-héritiers pourraient se maintenir dans cette 
possession contre l’action de partage qui serait 
intentée contre eux, par la prescription de trenite 
ans.”’ Pothier, traité de successions, vol. 1, chap. 
4, art. 1, sect. le. Febrero lays down the same 
principles in his treatise de. juicios, book 1, chap. 
2, sect. J],no. 14. Butno. 15 he says: ‘ pero 

, para que Ja particion se entienda hecha entre 
mayores, no se requiere el transcurso de treinta 
afios, basta el de diez ; por lo que si los hermanos 
despues dela muerte de su padre habitan separa- 
dos por diez afios entre presentes, y veinte efitre , 
ausentes, se presume hecha la division de la he- 
rencia paternal, y lo propio millita quando los 
co-herederos, 6 socios, callaron por él referido 

respectivo tiempo; y principalmente, si pose- 
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an Dini: yeron la.cosas de la herencia 6 sociedad, pues 
wow la possession, y su taciturnidad inducen. la. re. 
Grave & 41 ferida presuncion, la qual transfiere en el que 
Livixostox pide la division, la obligacion, y gravamen de [| 
probar que no se hizé, sin embargo de que por | 
ser cosa de hecho, no se presume, y debe pro. 
barla quien alega estar hecha.” St los co-he. 
rederos callaron por el referido tiempo, is relied 
on.as the only circumstance necessary to dar 
the action. We say no: their silence and 
your possession are inseparable ingredients to 
create the presumption that a. partition took 
place: and if nothing is shown to the contrary, 
the action: will be considered as_ prescribed, 
But their silence alone proves not that you have 
been in possession the length of time required 
by law ; and their silence, though coupled with 
your possession, will not amount to more than 
a presumption that a partition was made, and 
will at best throw on us the obligation of pro- 
ving that it was not, el gravamen de probar 
“que no se hizé. ) 

Now, do you prove that you have been in 
possession twenty years, and then we shall rebut 
the presumption arising therefrom, by showing 
that thé partition, which you exhibit yourselves, 
is a nullity ; or that if valid, it does not include 
the property which we claim. 

This particular kind of prescription, then, 
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far. from being advantageous to the defendant Rastin Dietit 
Will finally be found to require of them’a pos? WA 
session of thirty years. So they. had better rely’ G™vn" 8 ae 
on the general principles. Liven 
According to the general principles in matters 
of prescription, the defendants will do enough, 
if they prove twenty years possession with a 
just title and good faith. 
‘The title of the present defendants to two: 
thirds of the batture St. Mary is a sale from 
John Gravier executed in March 1804: it is 
what the law calls a just title ; and so far there 
is no difficulty. But allowing them to have 
been in peaceable possession ever since, with. 
good faith, that would make but little more than 
fourteen years: the balance is to be made up 
with the possession of their vendor; but thei¢ 
vendor had none, or if any, a very shortione. | 
Thus allowing to the defendants a just title, 
good faith and uninterrupted possession, they 
have riot prescribed. We could rest here, and 
dispense with any further discussion ; but iit 
duty to our clients, we must not leave unex- 
plored any of the recesses in which the dey 
fendants may take refuge. We have supposed 
good faith and uninterrupted possession. Good 
faith!!... Was it in good faith that John 
Gravier sollicited that shameful decree, under 


which he expected to strip his co-heirs of their 
Vole v1. 41 
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East’n agi deve in the common property ? Was it in 
we good faith that he sold to the defendants that 
Goer & at. which he knew did not belong to him? Wasit 
Layisesros in good faith that the defendants bought from 
one heir that which they saw to be the property | 
of several? Was it in good faith that John © 
Gravier sold, and that the defendants purchased 
a tract of land for the possession of which they 
knew they should have to contend? Was it in 
good faith that John Gravier appeared in a suit 
against the city after he-had sold his rights ta 
others ? Was it in good faith that the purchas. 
ers kept concealed during that suit, and that pos. 
session was given to John Gravier, though he 
was no longer the owner ? Was it in good faith 
that an attempt was made to obtain, from the ~ 
court, a judgment for John Gravier alone, as purs 
chaser of the batture under the adjudication ? 
And when the court refused:to pronounce upon 
that, in the absence of the co-heirs, was it in good. 
faith, and as sole owners, that John Gravier and 
the defendants took possession ? 
But suppose that all these mysterious bargains 
were carried.on in good faith, on the part of John | 
Gravier as sole owner of the batture, and on the ‘| 
part of the defendants as convinced that he was, | 
where is the possession necessary to prescribe ? 
To begin at the time when Bertrand Gravier 
died, who had the possession then? Did J. Gra- 
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from that time. And since then, what posses- 
sion had the defendants ? Take away the civil 
and the natural interruptions by which they have 
been assailed, and what will remain ? 

But we must beg the pardon of the court ; any 
reflection on the want of good faith and of pos- 
session might have been spared; for allowing all 
that to the defendants, and heaping together all 
the days that have passed since John Gravier 
made his first attempt to possess, yet they do not 
amount to the time required to prescribe. 

But.the defendants are not yet subdued: they 
must try whether they cannot make this a pre- 
scription of ten years, as between present. 

John Gravier lived at New-Orleans, and his 
co-heirs in France, that is true ; they never sent 
any agent, nor any power of attorney, nor any 
one line of authorisation to any person here, 
until the year 1817, that is all very true. But 
then, as early as 1807, soon after judgment was 
rendered for J. Gravier against the city, Mr. Der. 
bigny wrote a consultation, advising the heirs that 
a tract of land of considerable value, not compre- 
hended until then in the inventoried property left 
by B. Gravier, had been decreed to be part of 





vier so much as pretend that he had a right to asta pout 4 
possess, until after he had sold or was about to wae | 
sell to Messrs. De La Bigarre and Livingston ? 647% © 4s — 
No: his first attempt to take possession takes date Leviseere 
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his estate, and that, should it’ finally remain so; 
the three fourths of it were theirs. That consul. 
tation was delivered to Mr. Pitot to be forwarded 
to the heirs; Mr. Pitot wrote to his friend, Mr, 
Qtard, in Bordeaux, recommending to forward 
it; Mr. Otard probably forwarded it; Mr. Pitot 


"continued to write to Mr. Otard, keeping him ad, 


vised how things went on; Mr. Otard probably 
transmitted those informations to the heirs. Now, 
could not this be so construed as to shew, that the 
heirs w:re represented here ?. True, they had no 
agents; but then they had some kind of nego. _ 
tiorum gestores, gentlemen, who volunteered — 
their services with the odious intention to pre- 
vent them from being plundered. Could not 
these obnoxious gentlemen be considered as the 
representatives of the co-heirs of John Gravier, . 
ever since their criminal communication? Per. 
haps they might; the defendants have already 
done wonders; could they but perform this one 
more, and their prize issafe. But no: itis not; | 
for they cannot even complete ten years of peace- 
able possession, nay, of any kind of possession, 
We have now done with the discussion of- 
what we think to be the only points of any con- 
sequence in this case. But before we close, one 
more observation is necessary. The defendants 
after having alledged a title to the whole of the 
paiture, under a sale from John Gravier, hayg 
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thought fit to produce-a sale only of two thirds, Doin Bisuies 
so that J. Gravier appears not to have divested wwe 
himself of the other third. If this be a finesse, nn aL. 4 
to shew that all the proprietors of the batture are Livixesrox 
not parties to this suit, and that no partition can 

be decreed, we are willing to meet it with our 

common sense. - Whether John Gravier has sold 

only his share, or more than his share, or the 

whole, is a matter which we deem unimport, 

ant. He hada right to sell only his fourth, and 

so far we admit his sale to be good, and to have 

placed the defendants in his stead.. In the two 

thirds, then, or in the whole, that share is includ. 

ed ; let the court allow the defendants that fourth, 

and the other three fourths to us, and decree the 

partition. If John Gravier comes in afterwards, 

and claims his pretended third, we will debate 

the matter with him. 


Livingston for the defendants. The plaintiffs 
alledge that they are the heirs of Bertrand Gra- 
vier for three fourths of his estate; that John 
Gravier their co-heir for the remaining fourth 
sold his undivided portion in a part of the estate, 
called the batture, to the present defendants— 
that they wish no longer to hold in common and 
therefore pray a partition. 

The defendants deny the right of action ; and 
make title to the whole under a sale from John 
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Gravier, to whom they alledge the whole estate ; 


of Bertrand was legally adjudicated, by . the 


sentence of a competent tribunal ; and they rely 


on the said sentence as res judicata. 
Whether the plaintiffs can try their title by an 


action in the present form and against the present. 


defendants, will be afterwards discussed. 


If they can, it must be supported by making 7 


an one of their allegations : 
‘‘ That the premises were not included in 
‘ie edjdfiéation.” 
2. ‘* That the adjudication is void.” 


I. To shew that it was not included, they 
say that it is no where found eo nomine, either in 
the inventory, the appraisement, or the adjudicas 
tion. 


To this we answer: that the premises being 


part of the plantation, there was no more neces- 
sity for its being specified than for the insertion 


of the Rice field, the Cypress swamp, or any 


other of its component parts. 
Great precautions, were taken, as some of the 
heirs were absent, that a// the estate of the de- 


ceased should be inventoried. After the appoint. 
ment ‘of a person,” as'is stated in the decree 


who may represent them, and take such steps as 
are consistent with law, the lieutenant-govehor 
Vidal is appointed to take the inventory, he 
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s to do it in personin the presence of the Eattn Dis 
| attorney for the absentees, the heir who was mon 
y f present, the deputy of the depository general, and a & az. 
. the sworn interpreter—after' a most minute Lrvrwestos 
enumeration of the most insignificant articles; — 
f they come to the real estate ; and the plantation 
is thus described : 
«s The lands of the plantation the quantity (ex- 
tension) of which can not immediately be calcu- 
lated, because many lots have been sold; but 
Nicholas Gravier informs us that its boundaries 
go to the border of the bayou, according to the 
title deeds.” 
If the premises then formed a part of the 
plantation (and it seems conceded that they did) 
how can a doubt be entertained that they are 
included in this general description of the whole ? 
The inventory being furnished, and the pre- 
mises thus included in it, John Gravier, presents 
a petition praying that witnesses may be inter- 
rogated, in order to know whether there is any 
property not included in the inventory. One of 
them is Nicholas Gravier, (the same person who, 
as agent of Bertrand Gravier, had shortly before 
sold different parts of the batture to Foucher, to_ 
Girod, to Wiltz, to Escot ;) who consequently 
knew that the batture was part of the estate of 
Bertrand Gravier; yet he declares on oath that 
he knew of no. other property than that inven- 
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East’n. District. 1e 1 is j isti ¢ 
pier toried.. The deduction is irresistible, that he — 


wane 


‘ must-have considered. the batture.as included in 


Graven & 4t- the general description of the plantation. 


v8. 
LivinesTon 
& a 





After the inventory, the defender of the absent 
heirs and Jolin Gravier, join in a petition for the 
appraisement of the property, and each nameg 
two appraisers ; and they four an umpire. 

This is ordered. ‘The appraisors are sworn, 
and they proceed to the execution of their duty, 
In the performance of it, after estimating the pers 
sonal, they come to the real estate, here they be: 
gin with the buildings—they estimate separately. 
two lots, and the whole of the rest of the plantas 
tion is thus described - 

‘* About 13 arpents of land, at which the plan. 
tation is computed, including the garden, from 
which the most useful part in front is taken off— 
the rest consisting of the lowest part bounded: by 
very bad fences; the side being sold to Don Jose 
Navarro, one Percy and the negro Jamba, a por- 
tion of the best. . Which arpents with the 12 ne. 
gro cabins, the appraisers estimate at 190,dollars 
the front acre.”’ : 

I was led, at first, into a false translation of this — 
passage, from adopting without sufficient exami- 
nation that of the plaintiffs. They translate ser- 
randose, ‘* growing narrower towards the depth.” 
The word ought to be, and probably is, in the 
original, cerrandose, which signifies inelosed. The 
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word ‘* serrar,’’ means to sawe 





329 | 






°S Cerrar,?? to. Eastn Districts 
1819, 


bound, fines, terminos circumseribere.”? Dictiona-; wees, 


ry of the Spanish academy, 


Graven & am 


On the petition of Graviery and by the consent Limsaere 


of a Guinault, who gives his reasons why it-would 
be in his opinion, beneficial to’his clients; the go- 


vernor decrees, * that in consideration of the con«; 


sent of a Guinault, defender of the absent heirs, the 
éstate real and personal, and slaves which have 


been inventoried as belonging to the deceased Bet. — 


trand Gravier, who has*died itestate, are ade 
judged to John Gravier for the price of. tite ap.| 
praisement, in which are included the cattle, uns 
der the security which is proposed, and under the 
obligation of paying the creditors what shall ape 
pear to be due to them and to his other co-heirs 
the parts that shall. belong to them.”” And he 


‘directs that as soon as the security to this effect 


is given, the property shall be delivered to John 
Gravier by the depository general. 

This is done ; and the Whole of the propeity: is 
delivered to John Gravier by that officer. 

With these documents before us the solution 
of the first question is easy—all the estate real 
and personal of the deceased, which was invento- 
ried, is adiudged. 

What was inventoried ? 


All the lands of the plantation, except the lots — 


that were sold—the premises in question formed 
Vou. v1, 42 
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East’n Districts a part of the plantation—therefore they were ins 
wer cluded in the adjudication. 


oa”. But it is said, in order to pass by the adjudi. 


Livsesrox cation, they must also be included in the ap. 


& ae 


praisement, because, the adjudication refers to 
that for the price. This would be true if no. other 
consideration had existed for the adjudication, 
but the price of the appraisement. But as one 
other and important condition, is annexed, that 
of satisfying all the creditors, the adjudication 
would: operate upon the premises, even if they 
had Been altogether omitted in the appraisement. 
But they are not:—They are there included in 
the residue of the plantation, after weet: the 


_ lots sold. 


It is a mistake to say, that all the lots of which 


the faubourg consisted, were sold and excluded _— 


from the general description : by an inspection 
of the map it will be found that the number of 
lots numbered on the map, amounts to about three 
hundred ; those not numtbered to perhaps as many 
more ; inall at least 500 lots. 

In the record in this cause will be found an 
account of the sales, made by Bertrand Gravier. 
They amount to an hundred and six, or only one 
fifth part of the portion of land laid out into lots 
—therefore, all the others are included in, and 
have been held and sold by John Gravier un- 


. Ger the general words of the adjudication in 


* 















OF THE STATE OF LOUISIANA. $31 


























the record are some of the ‘sales made by John mace 
Gravier after thedeath of B. Gravier. There arein weeny 
the account 177—bit 71 are lots conveyed by Ni- G72 Bae 
cholas Gravier to Sarpy, out of the 89, which are Leviresros 
contained in the account as being conveyed by B. . 
Gravier to him. | 
The plantation is computed at 13 arpents, 
whereas, according to measurement, by the map, 
it is said to contain upwards of fifteen—if this be 
so, what is the result ? The most unfavorable to 
the purchaser would be, that he’ should pay ‘for 
the surplus acres. But, as the whole plantation 
was sold, and the error is only in the computa. 
tion, the sale could never, be avoided, even’ were 
the property still in Gravier’s hands, but most 
elearly cannot in those 6f a bona fide purchaser. 
If this should be alleged, in order to shew that 
the 13 arpents were intended to be taken behind 
the part, laid out as a faubourg, it is defeated by 
either of the following : 
First :. that the description arpents de fate; 
when applied to a plantation having no other 
boundary designated, uniformly is construed to 
earry the plantation to the river, and it is neither 
candid nor well founded to say that, in any other 
cause, the defendant has contended for a contra- 
ry doctrine-~he has always said, that where there 
was a sale giving a-road, a street ora particular 
line as a limit, the general words could never car- 
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Free 4 ry the grant beyond that fimit; but where thé” 


woew = land was not an ager limitatus they would—now, 


x Gaavren; & 4 here, there are no words of limit, no road oF 


Lavinesrox other front.boundary designated: therefore the 
words “‘ de frente” relate to the river. 

Second: the computation of the 13 arpents 
(tho’. erroneous) can be no proof that they were 
to be located behind the faubourg, because only 
one fifth of that faubourg, was then sold, and it is 
not contended, I believe, that all the farm which 
was unsold was not included in the adjudications 

Third; the 13 arpents intended in the appraises 
ment, could not have been situated behind the 
faubourg, because the dwelling house, magazin 
and other outhouses, were situated on these 19 
arpents; and-the garden and negro cabins are exé 
pressly included within them. If these objects | 
therefore are found near the front of the suburb} 
clearly the land that includes them, cannot be 
wholly behind it. It will be-recollected that there 
are two maps hefore the court ; one, of the faw- 
bourg as it was first laid out, containing only 8 
streets parallel to the river, the other, with the 
addition that was afterwards made. On the first 
of these maps, the surveyor has placed a note of 
reference to the ‘house, magazines, garden, out- 
houses and cabbins; we should, therefore, by — 
this means know the exact situation of these ob. 
jects, and trusting to this, no parol evidence was 
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it had’not East's Distt 






produced of the fact if on inspection, "1819. 
wr been discovered after the trial; that the surveyor | Un 
| oF had omitted to mark the letters’ of reference on Gv at 






the correspondent parts of the plan; enough how- Levinesrox 
ever, is shewn for our putpose. The. note of 






nts reference ‘proves, that the house, outhouses and 
a gardén were situated, somewhere on’ the ground 
nly delineated by that plan ; that is, somewhere-with- 
oe in the’3 streéts'of the faubourg nearest the river. 





The land; 'theréfore, that included them could not 
lie behind it—again, if the court think'they have 
no right to take notice of the notoriety of ‘the 
fact that Gravier’s house and buildings were si- 
tuated’in the very front part.of the first-plan of 
the suburb, they may infer the exact situation of 
some ‘of ‘them, ‘from the names of the streets— 
Rue 'Gravier passing by his house—Rue des Ma- 
gosins from the buildings of that description con- 
tained ‘in the inventory—and Rue du Camp from . 
the negro camp which lay “-aehoaee remote from 
the house in that quarter. 

Fourth : we must look for the‘13 arpents some- 
where, where there have been sales made on the - 
Side:. the appraisement ‘says, that a part ofthe 
side has been sold to Jose Navarro, Percy, and 
the negro Samba: now, on the map we find no 
delineation ‘of such sales behind the faubourg:; 
though ‘we shall see several divisions in the’plan 
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Been Disticy, that answer this description if we locate them as 
wow = they ought to be in the front. 

Gnavn & 41 Fifth : they could not be situated behind the 

Lavsnosrox faubourg, because the only exception in the in. 

ventory is of the lots sold——‘‘ the whole planta, 

tion /as tierras de esta habitacion is put in the in. 

ventory, of which the extent cannot be caleulated 

immediately.” Why ? Because many lots were 

sold. The evident intention, therefore, wasto | 

put in the inventory, all the part of the planta. 

tion which remained after deducting the lots that 

were sold. But the batture formed a part of the 

plantation, the batture had not been sold—therg, » 

fore the batture was included in the inventory, 

and forming a part of the plantation, was apprais, 

- ed-with it. Exactly the same idea is expressed 

in the appraisement. ‘‘ 13 Acres of land. at which 

are computed those (the lands) of this plantation, 

including that (the land) of the garden; from 

which {the plantation) is taken away the most 

useful part in front, the remainder. consisting of 

the lowest part, &c.”” The remainder after what ? 

After deducting what was taken off by sales. 

The batture was always. remainder, because it 

was not sold. And obsetve that the most useful 

part only of the front is said to: be taken off. 

There was then some part of the front not so use. 

Jul which remained. ‘That part is the premises 

in question. I must here guard the court against 
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ly referring to the sale which alone*could take it 
away, cut off on the contrary might apply to the 
separation by a road. Again, “ consistiendo el 
sobrante en lo. mas bajo,” is'rendered ‘ so that 
nothing remained of it but the low grou 
changing totally the phrasealogy,.so as to get rid 
of the substantive “lo sobrante” and with it, if 
they can, of the idea of a “ residue” which-na- 
turally leads to enquire what was taken away in 
order to know what was left. 

But, say the plaintiffs, the premises could not 
have been intended to be included in the inven- 
tory and apprais¢ment, because they were con- 
sidered by the government as public property ; 
and its officers would not have permitted any in- 
ventory to be made that should have included 
them. : 

To this, 1 answer, and I think, conclusively ; 
~ that if I have proved that they were on a fair 
construction of the words, in point of fact, actu- 
ally included, no evidence to be sought for out 
of that act shall be permitted to have any weight, 

particularly when the premises have passed. into 
third hands. This is forbidden by the Civil 
Code, and may have influenced the judge in his 


"am evident error in the translation of this omtite East’n eee 
ment, in the plaintiffs’ brief, p. 21, where the ow aw 
words de la qual se quité are translated ‘* from Gnsvins & ax 4 
which is cut off,” it means taken away ; evident- Livzresron 
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East’n Distriag: rejection. of. Mr..Lafon’s testimony, whom we, 


" 


ON ed 


offered to prove that, being one of the appraisersy, 


a & 4% he-had considered the batture as included in the: 


Saeteeens 
& aL. 


estimation. “ 

If the plaintiffs,had alledged that the premises: 
were actually: public property, they might beal. — 
lowed to prove the acts, tending to shew it tobe — 
such. But letit.be remembered, that their ag.. 
tion can-only. be sustained by shewing it to be: 
part. of the estate of Bertrand Gravier ; and that. 
they wish- from circumstances not contained in, 
the act to infer the conclusion that the parties, 
intended something that they have not express. 
ed; in other words, to prove something beyond 
the contents of the deed, if not something con. 
trary to it, which the law will not allow. 4a 

If I sell. my plantation generally, shall my heir © 
be permitted to shew by parol testimony, that 4 
part of it was reserved, even if I had made such 
reservation expressly atthe time ?—-certainly they 
would not; but if the reservation is only inferred — 
from other circumstances, does it make the case 
stronger or the testimony more legal? on the | 
contrary it must make it weaker, and shew the 
impropriety of the testimony more strongly, 

The case of Segur and. Marigny is in point 
Segur sold to Marigny his plantation, of which 
a portion had been long .in the occupation of the 
king with the old French fortifications ; and ghis 
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part, together with some additional angles wére 
occupied by the new works of the baron Caron- 





-East’n District. © 
February, 1819. 


ain a 


delet. In the sale, Segur reserved what had been eee & ate 
taken off by baron Carondelet, ‘saying nothing of Livixostox 


the rest. When the fortifications were destroy- 
ed, Marigny took possession of the ground occu. 
pied by them ; and Segur brought his suit, as well 
for the part contained in the old fortification, as 
for that taken by the baron for the new.—But he 
recovered only the part he had expressly reserv- 
ed, the court refusing to listen to any arguments 
of the plaintiff tending to shew that the:ground 
could not have been intended to be included in 
the sale, because it was possessed by and suppos- 
ed to belong to the crown at the time of the sale. 
They said the only enquiry was, whether it was 
a part of the plantation: if it was, and had not 
been expressly reserved as the Spanish fortifica- 
tions were, then it must pass by the general 
words with the rest of the plantation. 

Thus, here the batture is included in the ge- 
neral words, ‘* das tierras de esta habitacion,” and 
no parol proof ought to have been offered or can 
be considered, tending to shew that it was not 
intended to be included in the adjudication. If 
that species of proof, however, were proper, we 
offered the most certain, that of the only surviv- 
ing appraiser, to prove that when he fixed the va- 


lue oa the plantation, he considered the batture 
OL. VI. 43 


& at. 
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as forming a part of it. This proof was overru 


ed and on reflection, I think, with justice. . But 


» Gaavien & 41 it would be odd indeed, to refuse the testimony 


ws. 
LIvINesTON 
* & aL. 


of the agent as to his intent, when you look for j it 


in the opinion of others, in relation to that very 


intent. The only legal rule is to examine the in. 
strument itself, and its words, I think, are con. ' 
clusive. 

But if the enquiry should be deemed legal anil 
proper, let us examine what hasbeen the result, 

It was not intended, say the plaintiffs to ins 
clude the batture : first, because the Spanish go. 
vernment considered it public property, and 
would not have suffered it to be inventoried as a 
part of a private estate. 

This they say is proved by the orders issued. 
by Carondelet and Gayoso, to destroy the build. 
ings erected on the premises, and by the refusal 
to permit Girod and others toimprove it. Ifthe 
government and the Cabildo thought the soil of 
this land belonged to the public, the plaintiffs 
must acknowledge that this opinion was errones 
ous ; because if this were a just opinion, then it 
belongs yet to the public ; and the U. States, not 
the present plaintiffs would have a right to recov- 
erit from me. If however, they thought, that 
though the land belonged to Gravier, the public 
was entitled to the use of it for the purpose of 
navigation, until it was enclosed by a levee, then 
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their upinion would have been a legal, and that, Pootn District. | 
which the plaintiffs must acknowledge to be the wean~w 
true, one.—Now, when we can account for the G™v"™ © a 
acts of public functionaries in two ways; one a eg 
which attributes to them legal, and the other il- 
‘legal motives ; we cannot hesitate’ which to pre- 
fer. The governor and Cabildo by these acts in 
relation to the building upon and outside of the 
levee, only enforced the general law, forbidding 
any building there, which: might be injurious to 
the free navigation of the river. The people who 
saw only the act, would naturally conclude’that 
it was an assertion of title ; and thus many of the 
witnesses who were ignorant of the distinction. 
between the use and the right of property, con- 
cluded that the soil itself was claimed by the go- 
vernment, whose acts only tended to secure the 
use of it to the public. 
‘ On.the other hand, we find governor Caronde- 
let in 1794, long after the suburb was laid out, 
directing Bertrand Gravier to repair the levee, 
afterwards requesting his permission to make use 
of it, as a place to lay up the royal-masts ; and 
after Bertrand’s death, addressing a similar re. 
quest of John Gravier. . This testimony is high- 
ly important, not only to destroy the inference 
drawn by the plaintiffs from the governor’s acts ; 
but as shewing expressly that the governor at 
least, thought at that period that the batture was 
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fed 
Foren, 108 included in the adjudication, and had become the 
www ~=—property of John Gravier. 
Guavize & 4% That the opinion of its being public property, 
Livrssstox was not common to all the officers of govern. 
ment, nor to all the inhabitants, is evident by the 
purchases made of part of the batture by Fouch- 
er, Girod, and others ; and by these sales being 
publicly passed ‘in the office of the notary of the 
government. Mr. Foucher, indeed, says express. 
ly, that he was ordered by the baron de Caron. 
delet to make the road, because he had bought 
the batture, and that for this reason, he thinks if — 
he had had the funds for the purpose he might 
have improved the property without opposition.’ 
I conclude, therefore, that the acts of the Span. 
ish officers do not, as is supposed, shew that they 
thought the premises were public property ; that, 
on the contrary, the facts disclosed by the de- 
fendants testimony are inconsistent with any such 
opinion on their part ; but that both may be re- 
conciled by supposing, as we ought in common 
justice to suppose, that those officers were ac. 
quainted with the law which acknowledged the 
property to be in Gravier, but gave the use of it, 
in its then situation, to the public, 
































It is next said, that we cannot believe the bat- 
ture to have been included in the estimation, 
which amounts to 2400 dollars only, when they 
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have proved that the batture alone was, at that Eastin District. 
time, worth four times that sum. ow 
- First, let us settle the facts’ What is the proof 67 & at. 
of the then value, now before the court ? Laven 
_ Several witnesses have been examined to state 
their opinion on the subject, and several of them 
have stated that they think it would have been 
worth 10,000 dollars. But this testimony must 
be received, from the nature of it, with great cau- 
tion. —The period referred to is more than twen- 
ty years since—the property has continually ‘been 
increasing both in extent, importance and value, 
and is now worth an immense sum. It is difficult 
even for the most dispassionate individual to say 
now what were his ideas of this land at a remote 
period when it attracted little attention, and when 
he had no interest in fixing a value on it—but 
when we add to this difficulty the consideration 
that the most angry passions’ have, for fifteen 
years been excited by the different contests rela- 
tive to this property, there will be:no difficulty in 
supposing that these passions may have impress- 
ed on the minds of very honest men, false ideas 
of the value, when looking back to any given pe- 
riod. 
Fortunately we have better grounds for our 
judgment of the true value at that day, than opin- 
ions formed now, of so fleeting a thing as the va. | 
jue of land, during a period of twenty years. We 
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have the best materials—the price that was ac. 


UAPY,. , 
Wow tually given. Gravier sold many of his front 
Gears & 4 lots-—the deeds are before-the court. Some he 
Laviesron sold with the batture in front of them; others 


without it. If we find any. material augmenta. 
tion of price in the consideration of those sales, 
where it is included, it will be just to put that 
augmentation to the score of the batture—if there 
be none, the fair inference is that then it had no 
value ; in other words, that the cost of reclaim. 
ing it from the river would have been as much, 
or more, than the value, when it was done. And 
this we shall find most conclusively to be the case, 

On the 22d of March, 1794, Bertrand Gra- 
vier sells to Girod a lot for 350 dollars, without 
including the batture—on the 12th of April of the 
same year, he sells him an adjoining lot of the 
same dimensions, expressly including the batture 
in front, for the same price of 350 dollars. And 
about the same time, he sells to Escott, to 
Wiltz, with the batture, for the same price, 350 
dollars ; and by another conveyance of the same 
date a smaller lot of 39 feet front to Girod, for 
233 dollars, all including the batture. . Now this 
price of 350 dollars (which appears to have been 
current at that time for the lots indifferently, with 
or without the batture) is somewhat less than the 
value some years before, as appears by the deed 
to Mr. St. Jean, adjoining Girod’s purchase, page 
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90; to Mr. Vessier, 89; in each of which 1950 East’n 


dollars was given for 240 feet front, or four lots, 


District. 
February, 1819." 


without the batture, so that propetty.seem to Caavi & at: 
have been falling instead of rising in price, about Leverton 


that period. 
It may be said, perhaps, that the testimony of 
Mr. Foucher contradicts these facts; but, in. 
truth, it does not. He purchased better than 
three lots, 185 feet, for one thousand dollars with 
the batture—now this is something less than, as 
we have seen, was the price of front lots about 
the same time, with or without the batture. It 
is true, he says, that two.or three hundred dollars 
‘was the relative price of the batture in this trans. 
action ; but this kind of testimony is, from. its 
nature, uncertain—what is certain, is, that the 
whole three lots were sold en. masse, with the 
batture, for the usual price of three lots alone, 
without designating how much was given for the 
lots, and how much for the batture—and what 
were the loose declarations and chafferings be- 
tween buyer and seller as to the value of parti- 
cular parts of the property, cannot now be en- 
quired into or ascertained. ’ 
On the subject of value, we have also another 
criterion to judge by, resulting: from the experi- 
ment made by Mr. Girod: he says that his bro- 
ther undertook to fill up one of the lots on the 
batture, at a place where, according to all the tes- 
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' cos District. timony, it was most practicable ; and that he was 

w-~w obliged to, put on it 7 or 8000 loads of earth.” 
Gaavier & at. Now, this, at the lowest estimate of the labor, 
Livincstox would bring the lot to more than the price at 


which a front lot, which wanted no. filling up, 
could be purchased ;.no pradent man then, would 
have given any thing for it, unless he could have 
foreseen the natural and political changes which 
have encreased its value—that value, then can 
raise no presumption that it was not included in 
the appraisement or adjudication, because it has 
been proved to have been very trifling. 

The plaintiffs are mistaken in supposing that 
we claim the batture as an appendage to the 
plantation : we claim it as an inherent part. No- 
authorities are necessary to inform this court that 
alluvions are incorporated with, and become a 
part of the original soil, as much as the annual 
growth of a tree is incorporated with and forms 
part of the ancient stock. We have said that the 
right of alluvion is accessory ; but that the allu- 
vion, when formed, is a constituent part, and 
when the lands of a plantation were adjudged, 
every part of these lands went with it. 


‘‘ But the batture cannot be included in the 
adjudication of the farm, because it was separated 
by lots which had been sold, from the rest of the 
plantation.” Admit, for a moment, this fact, 
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which I shall presently disprove.: let us examine Partial Se 

ebruary, 1819. 
~ what effect’ the argument ought to have—Gra- Yan, 

vier had a plantation, out.of which he sold a line — Bax 

of lots extending through the’ breadth of it; at) Livimstow | 

his death all his property is directed to be inven. “** 

toried, and the officers who make it say, ‘* we put 

in the inventory the lands of this plantation, of 

which we do not know the quantity, because ma- 

ny lots have been sold.”’ Is there’ not here an 

intent, well and clearly expressed, of putting in 

the inventory all the plantation, excepting only 

what was sold? Afterwards, when the articles 

inventoried come to be appraised, can we sup- 

pose that the appraisers intended to exclude from. 

the appraisement any part of what had been in- 

ventoried ? If we cannot suppose any such in- 

tent, we must believe that by the expression, 

‘‘about thirteen arpents of /and at which that 

[viz. the land] of the plantation is computed,”’ 

they intended to give an idea of the whole farm : 

and when they say, ‘ of which the most useful 

part has been taken in front, they meant to ex- 

clude the lots sold, but certainly to appraise the 

rest. The adjudication then closes the transac- 

tion and gives to Gravier all that had been znven- 

toried, at the price of the estimation, and under 

the further obligation of paying the debts of the 

estate. -No matter then, what division Bertrand 


Gravier had made in his lifetime, of the planta- 
Vou. v1. 44 
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tion; what parcels he had carved out of it; in 
what direction they lay ; or how they cut the 
farm ; it is inventoried except the parts sold; it 
is estimated by a computation of the number of 
acres, and no part of it being excepted but the 
part sold, all.the rest is adjudicated. . It is dis. 
ingenously asserted that all the lots unsold in the 
suburb, are separately appraised, and are not in- 
cluded in the general words of the sale.—An in. « 
spection of the map, the record, and the appraise- 
ment will shew the unfounded nature of this as. 
sertion. By the map near six hundred lots will 
be found to have’been laid out in the faubourg; | 
by the record the number sold by Bertrand Gra.- 
vier amounts only to 107; and by the appraise- 
ment only ¢wo lots are separately valued, except 
those sold to Nicholas Gravier in trust, which 
trust was not discovered until the first inventory 
was closed. These lots were then inventoried 
for the reasons I have stated : that they came un- 
der the exception in the inventory.—They were 
actually sold, and therefor, did not pass by the 
general words. But the batture was never sold; 
and therefore did pass —All the other lots, ex. 
cept the 107 sold by Bertrand Gravier, and the 
two specially inventoried, passed by the general 
words to John Gravier, and have been sold or are 
now held by him. : 

The plaintiffs have said that the adjudication 
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is a kind of partition, and that a partition is liken. Fastn District, 
ed to a sale—be it so. The inventory, appraise- Gany — 
ment and adjudication then together form an act Gave & an 7 
‘of sale—put it in this shape arid I will venture Lavrresrox 
to affirm that not an individual who is at all con. *“™ 
versant with our customs and laws, can have a 

doubt on this case.—I have a plantation, part of 

which I have disposed of in lots; and I sell to 

A. B. the lands of my plantation, of which I can. 

not calculate exactly the contents, because I 

have sold many lots; but I estimate the rest at 

about thirteen arpents, which consists of the low- 

er part, a part of the best being taken off in front ; 
which'thirteen arpents I sell for 190 dollars the 

front acre, amounting to 2470 dollars—lIs there 

a tribunal in the state, I say, which at any time 

(more especially after 20 years) would listen to 

my heirs who should claim any part of the farm, 

no matter where or how situated, as not being 

included in the sale ? Mistakes in the computa- ‘ 
tion of the contents give rise to other actions ; 

but none would lie in the present instance where 

the whole was sold under an approximate calcu- 

lation of the contents. At any rate it could only 

lie for the value of the additional number of acres, 

























II. But, say the plaintiffs, the adjudication is 
void—and therefore it cannot avail you, even if 
the premises be included in it. 
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| East’n District’ Before I examine what are the reasons they al. 
| February, 1819. eee ee 
ba oe ledge to prove this nullity, it will be proper to 
| Gaavize & 4% examine whether the court can listen to the alle. 
Lavapeetor gation, however well supported. 
The distinction between judgments that are 
null and those that are only unjust, need not be 
enlarged on. The one,.says Febrero, 1. 3, c. 1, 
s. 4, p. 496, is called so when it is given against 
the form.and solemnity prescribed by law—the 
other (the unjust) is that which is given against 
the right of the parties. 

‘The unjust sentence must be appealed from. 
| That which is nud/ may be avoided, either by 
ij ‘ an action of nullity, or by exception when it is 

pleaded. : 

But if attempted to be avoided in either way, 
either by action or exception, it must be litigated 
with the. party to the original suit. (Febr. ubi 
supra, no. 503) “ previniendo lo primero que la 
nullidad se ha de controverter en contradictorio 
juicio con audiencia del colitiganti.”” ‘This is im- 
portant and destroys the plaintiffs. exception, as 
opposed to the present defendant. Within the 
proper time they might have brought their suit 
against Gravier, to declare the judgment null ; 
or if Gravier pleaded the judgment they might 
alledge the nullity by way of exception. But as 
to third persons that exception can never be 
made, for this reason, that no one but the origi. 
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the judgment ; and the law, very wisely, will not 


nullity enumerated in the books is bribing the 
judge. Would any court permit a discussion of 


this charge in the absence of the party against _ 


whom it is made ? Would they impose the ne- 
cessity upon every person who had purchased 
under a judgment to defend it against such an 
allegation ? The answer is contained in the au- 
thority I have quoted. The nullity of the judg- 
ment must first be pronounced in a suit to be 
brought against the original party. 

“Every sentence, says Febr. ubi supra, no. 
494, has in its favor the presumption that it has 
been given according to the form prescribed by 
law, with a knowledge of the cause and by a law- 
ful judge, with proper jurisdiction, especially if 
he be a superior judge; and if it be an ancient 
one, the presumption is increased that it has been 
preceded by all the necessary requisites and so- 
lemnities of essence and substance.” This is 
the language of common sense ; and the corolla- 


ry from these positions is, that every sentence,’ 


more especially an ancient one, must have its full 
effect until reversed; which, as we have seen, 
must be either by appeal, if it be unjust, or by 
action or exception of nullity, if it be void. and 


nal party can be supposed capable of defending East's Mitral 
Fe 
permit his dearest interests to be: discussed be- come & an 
tween strangers. Among the ' many causes of Livixestow 
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East’n District. in either case in opposition to the original party, 


February, 1819. 


a 4 


‘¢ Quod nullum est nullum potest habere ef. 


Guavisr & at. fectum”? is not true as respects judgments ; eve- 


vs. 


Livinestor ry sentence being, in this respect, voidable only 


and not void, since all sentences are valid until 

rescinded, and since a sentence which is called 

void may be made valid by the assent of the par. 

ties (Febr. 495) which could not be were it to. 
tally void.—The first process then, where a judg- 

ment stands in the way, is to pray its rescision ; 

but not to proceed as if it did not exist. — 

The passions and interests of suitors would 
lead to endless litigation, if care were not taken 
to put a period to discussion by a sentence which, 
.after a proper lapse of time, must be final. The 
authority of the res judicata, therefore, became 
sacred in the civillaw. It was guarded by fixing 
the period for appeals against the allegation of 
injustice ; and a limit of 60 days was also fixed 
for the charge of nullity brought against the es- 
sence of the sentence. A distinction was, how- 
ever, made by the law (3 part. 26, laws 3, 4, and 
5,) between notorious nullities and those which 
were not of that description: the first being avoid. 
able at every period ; the others being barred by 
the lapse of 60 days. A nice discrimination was 
also drawn by the ingenuity of the lawyers be- 
tween the suit to avoid a sentence, and the ex- 
ception to avoid it when it was pleaded in bar. 
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sunt ad prosequendum, sunt perpetua ad excipi- 
endum ;”’ and they said that though a suit in nul- 
lity was barred, yet, when opposed as a bar the 
nullity might be shewn any time ; and by virtue 
of this law and this distinction, the door of liti- 
gation was kept constantly open. 

To avoid the manifest evils arising from this 
state of things, a law was passed (Recop. de Cas- 
tile, lib. 4, tit. 17, law 2.) which declares “ si 
alguno alegare contra la sententia que es ninguna, 
puedelo decir hasta sesenta dias desde el dia que 
Jfuere dada la setencia, i si en los sesenta dias no 
lo dixera no sea oido sobre esta razon ; &e. y 
este porque los pleytos ayan fin. 

This law would seem to put an end, after the 
expiration of 60 days, to every attempt to al- 
ledge any nullity, whether notorious or other- 
wise, whether by action or by exception. Ne- 
ver were words more clear or. precise, or better 
calculated to remedy the evil growing out of the 
abuse of, the distinction in the partidas or the in- 
genious device of the lawyers. ‘* Ningun,” 
party, whether plaintiff or defendant, alguna! 
shall alledge, in any way, whether by action or 
exception—and to avoid all cavil about notice of 
the sentence, the limitation of 60 days, is to be- 
gin from the time in which the sentence is “ giv- 
en.” How the plaintiffs can expect that the court 


They made or applied a maxim “que temporalia Esst’n ee 
wow 
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} East’n — will listen to their exception in the face of this 
ery positive and express statute, I really cannot well 
Gravisn & at. imagine. 
Livinosrox There is one case, however, in which equity 
' would seem to require some relaxation of the ri. 
gorous words of this law. But that case is not 
the plaintiffs : and even were it presented, L know 
of no power in this court to dispense with the 
positive words of a law, in favor of what they 
might deem its spirit : a mode of decision which 
they are expressly forbidden by our code to pur. 
sue. The case I suppose entitled to equitable 
relief is the very extraordinary, and perhaps im- 
possible one, of a judgment against a person who 
was never cited, and who had no information of 
the judgment or proceedings, until the limitation 
had expired. Here equity might, perhaps, be re- 
quired to come to his relief; but the utmost that 
even the most liberal equity could do, would be 
to place him in the situation he would have been 
in, had he received notice of the sentence when 
it was given, by giving him the sixty days. But 
this I repeat is not the case of the plaintiffs. If 
the court could give relief against the words of 
the statute, would they do it in this case 2? What 
is the plaintiffs equity ? Is not this, on the con- 
trary, precisely such a case as the law intended 
to bar ? A plain statement of their conduct will 
answer the question. 
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Bertrand Gtavier died in 1797. They reside Februar District. 


in or near Bordeaux, a sea port which communi- 
cates more than any other with this country. Yet, 

from that time until 1807, we hear no more of 
them, than if they were not in existence ; yet, 
the death of their brother must have been known 
to them ; yet, they must have made some enquiry 
into his succession, and must have heard of the 
disposition of his property, and more probably 
still they must have been minutely informed of 
it, as soon as the communication was opened by 
the peace of Amiens, from their attorney, M. 
Guinault: I say their attorney, because he was as 
much so, being appointed by tlie court, as if he 
had been named by the parties—he was sworn to 
do his duty, and an important part of that duty 
Was to communicate the decree to his clients. 
Every officer shall be presumed to have done his 
duty until the contrary appears. If the sheriff, 
whosé duty it is to scrve process, shall return 
that he served a citation ; and judgment is given 
against the defendant by default—he cannot avoid 
the judgment, but has his relief against the offi- 
cer: because the court will suppose every officer 
to have done his duty. On the same ground, it 
is but fair to argue that Mr. Guinault did his 
duty, and gave the notice in time. Still the par- 
ties are silent for eleven years, Then we know 


that notice was sent_them—a gentleman, high at 
Vou vi. 45 
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East’n District. the h ° 
February, 1819. the bar and now on this bench, gave them full 


was and minute information (see plffs. case 33) of the 
Gnavien & 4% Value of the property and their claims to it. This 
LivixesTox pinion was given to, and forwarded by the gen. 
tleman who now acts as attorney in fact for the 
plaintiffs, and in that quality has signed the appeal 

bound for them ; I mean judge Pitot, who, about 

that time, began a very active correspondence 

witha M. Otard of Bordeaux, who wrote to him 

every two or three months, in behalf of the plain- 

tiffs, during the ten years that have since elapsed 

—and in 1817 two powers of attorney come out 

from the different plaintiffs, one directed to judge 
Derbigny, who has since transferred it to judge 

Pitot ; the other to judge Pitot himself, who now 

acts as the attorney in fact for all: These pow. 

ers arrived in October 1817, and the suit is 

brought in April 1818. Now, let us date from 

any of the periods above mentioned, the presump. 

tive notice from their attorney, at the time of the 
sentence, 21 years ago: the transmission of Mr. 
Derbigny’s opinion eleven years since; or the 
authentic and notarial evidence of notice contain- 

ed in the powers of attorney, and the shortest and 

most favorable of these periods givés more than 

three times the limitation contained in the law. 
Therefore there is no equity, arising from their 

want of notice of their rights (if any they have,) 
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that would induce the court to dispense with the 
words of the law, if they could do so. 


{ - 
$55 7 


Od 









East’n District. 
February, 1819. 


Is there any from the motives of their silence ? Grav & at. 


It is in evidence that one of the defendants has, Livixostox 


for twelve years past, been exerting himself to as- 
sert the title of Bertrand Gravier to this proper- 
ty; that he has had to contend against the inter- 
est, the passions and the prejudices of the com- 
munity in which he lives; against the efforts of 
the territorial government, and the oppressive ex- 
ertions of the executive power of the Union ; that 
in the contest his fortune was sacrificed, his bus- 
iness lost, and his life repeatedly exposed to im- 
minent danger from popular resentment. During 
the whole course of this struggle, not a word is 
heard of the claims of the heirs in France. The 
period was not arrived; the time was not “ pro- 
pice,” according to the expressive phrase of their 
agent, to assert their rights— when however that 
disgraceful scene of oppression had closed ; when 
perseverance, the justice of my cause, and the in. 
dependence of the judiciary had restored me to 
my rights; then, it might be supposed, the most 
timid claimant might venture to appear ; the most 
unreasonable might be satisfied with the extent 
of sufferings, sacrifices and dangers that had been 
incurred to prove his title—not so the plaintiffs, 
the time was not yet sufficiently “‘ propice :’ the 
way must be better prepared : the property had 
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not yet acquired.all the value of which it was sugs 
ceptible, my exertions were still wanted to over. 
come two other obstacles before they would dare 
to intimate that what had been done was for their 
benefit: there was a claim of the front proprietors 
that must be tried and defeated: the assent of a 
jury of inhabitants to the making of the levee, 
must be first procured. Then was the ‘“‘ propi- 
tious time”’ when every. risque had been run, every, 
danger encountered, every sacrifice made, every: 
obstacle removed, every doubt on the title done 
away, every: prejudice overcome; then for the 
first time they announce their claim: for I pray, 
the court to remark that Mr. Pitot, their attorney, 
declares that he had never given any notice of his 
constituents’ claims to the defendants ; although 
by the record it appears that, for three years past, 
he had given repeated orders for the assembling 
of a jury of inhabitants, to determine whether a 
a levee shouldbe made ; and that, on the appl- 
cation. of the present defendants acting as, and 
styling themselves proprietors of the batture ; and 
that two of these orders had been given since he 
received the powers to commence this suit. What 
was more natural if concealment had not been in- 
tended, than to have told the defendant, ‘‘ you are 
taking a great deal of trouble for property that is 
not your own. It is claimed by the heirs in 
al, | have the powers in my pocket,” But 









OF THE STATE OF LOUISIANA. 357 






no! nothing was to be done that should put a stop pate 5 
to my exertions, the most studious concealment Wore 
was observed ; and it was not until a few days Guys & 4 
before this suit was brought, that I had any the Larcroey 
slightest intimation that it was intended.. Ihave 

stated-the conduct of the defendants as it appears 

from the record—I have made few reflections 

upon it, and these few, with a moderation which 

the circumstances of the case would have excused 

me in departing from. 












It has been suggested that I make these state- 
ments, with the hope of gaining: my cause by an 
address to the feelings of the court. It is true ! 
But they are the most noble feelings of the heart 
that | address ; feelings never at war with the so. 
berest dictates of sound.judgment; feelings that 
must always be alive in the breast of an upright 
judge.—Love of justice, hatred of oppression, 
contempt for concealment.and art. These are the 
only feelings I wish, to enlist on my side—and 
these. must dictate the decision, on this branch of 
my argument that there is no circumstance-attend- 
ing the delay of the defendants, that could'induce 
the court (if they had the power) to dispense with 
the limitation contained: in the statute against the 
allegation of nullity ; that.on the-contrary, the de- 
lay appears to have been wilful, and, apparently 
from motives highly unequitable: and: unjust. 
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East’n District. -“Byt if the two inseparable objections I have* 


February, 1819 


nd 


" stated could be removed ; if the allegation of nul. 


— & a» lity of a judgment could be made in a suit, be. 
Lrrxcston tween others than the parties to the judgment ; 


& a. 


and if there were no limitation to the time of 
making’such allegation ; let us examine whether 
in reality, there is any such vice of nullity attach. 
ed to the sentence, which adjudicated the estate 
of Bertrand Gravier to his brother. 


The first cause of nullity assigned is, that the 
plaintiffs were not parties to the judgment, not 
having been cited, or represented, in the mortua- 
Fry proceedings of Bertrand Gravier. They do 
not deny that a defender for the absent heirs and 
the goods of the deceased was appointed and 


sworn: that all the proceedings were regularly 
communicated to him ; and that he expressly as- 
sented to the adjudication, and was present at, 
and approved of, the inventory and appraisement: 
but they say, that his nomination was illegal : or, 
at most, could legally extend only to the taking 
the inventory and appraisement, as conservatory 
acts. This then leads to two inquiries : are there 
any cases, in which absent heirs may be legally 
represented, without their knowledge, by a per. 
son appointed by the court ? Was this such a 
case ? Both the question are answered explicitly 
by the plaintiffs themselves, in the affirmative.. 
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First, their declaration, page 11 of their case, ptt Sy 
where they say ; *‘ as the inventory and appraise- wows 
ment were measures conservatory and useful to Gute se a 
all. We have an objection to admit that a de- Laverestox 
fender ex officio could.represent the absent heirs, 
thus far.”” There are then cases in which such 
appointments are lawful : that this is such an one 
is answered by their conduct in this very cause. 
This suit is, as the proceedings after the death 
of Gravier were, according to their own defini- 
tion of them, a suit in partition. Three of the 
defendants in this cause are, as three were in that, 
absentees. One of them is also, to make the pa- 
rallel perfect, a minor. Now, if the plaintiffs 
thought that a citation and personal notice were 
so necessary, as to render the proceedings void, 
it omitted, they would have proceeded to give 
that personal notice ; if they thought the powers 
of this court did not extend so far as to name a 
defender for the absentees, they would never 
have pursued that course. 
Yet, strange as it may appear, they have actu- 
ally pursued in this cause the very course, which 
they stigmatize as illegal and unjust in the judg- 
ment, which this suit is instituted to set aside. 
Three of the defendants in this cause are re- 
presented, without any personal citation or.no- 
tice, by a person appointed by the.court to defend 
their interests—and this too under the same law 
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Bata Disttct. which gererned the Spanish tribunal; (for we 
ae ” have no statute changing the law in that respect) 
— & 4. and on the motion of the same counsel, who now 
Lrvrroevon gravely tell us that the first appointment was ille- _ 


gal—of two things, then one}; the appointment of 
the defender for the absent heirs of Gravier wag 
legal, and then your objection fails; or your own * 
suit is infected with the same fault, and you can 
obtain no relief under it. ‘This example, too, ap- 
plies to another objection : that in partitions, each 
party has an opposite interést, and that, thoughit 
were lawful to appoint a defender for each, yét 


- one attorney could never legally represent all. 


The present suit meets this objection in all its 
points. The same persons who were illegally 
(as these gentlemen say) represented by a single 
attorney, before the Spanish tribunal, are here 
collectively represented in a suit for partition of 
the same property, by the same counsel ; and 
only one attorney is appointed to represent the 
separate interests of three defengants, who are © 
absent. It must be confessed that; if the objec- 
tion be good, it is most unfortunately urged. But 
greatly as I rely on the authority of the plaintiffs 
against’ themselves, I do not rely on that alone. 
I have (they will excuse me) better authority. I 
have the uniform practice of the courts of this 
State, of the territorial government, and of the 
Spanish tribunals which preceded them ; all fol- 
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lowing the same rule of practice, under the same East’n District. 


law, which has never, in this respect, been chang- 
ed; and all uniformly appointing ez officio de- 
fenders for absentees, in cases of ‘ cessio bono- 
rum,’ in common suits where their interests were 
incidently drawn in question, and in mortuary 
proceedings like the present. So that to declare 
all judgments void, where this step has been ta- 
ken, would unsettle the titles to property and 
produce incalculable confusion and distress. As 
this is a rule of practice, if there were even no 
law on which it is founded, though it might be 
changed in future yet former decisions under it 
must stand. But there is law and positive law, 
and the plaintiffs themselves quote it. 

The words of Ayora are that, in case of absent 
heirs, the judge may order the absentee to be 
cited ; and if he do not appear, and be not found 
in the country, nor be expected shortly to return; 
then, if all this appears by information. taken 
thereof, he may order that he be provided with a 
curator or defender of his goods, who may do all 
the acts of the partition. < But’, he says, ‘ we 
must observe that, in order to give validity to the 
acts of this curator of the absent heir, it is re- 
quired that he should 4e cited at his house and by 
his edicts ; because, otherwise a curator cannot 
be named so as to prejudice the absentee, accord- 


ing to Baldus and Salicetti who lay down this 
VoL. vi. 46 


February, 1819. 
IN ed 
Gravier & an. 
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East’n District form of dividing against an absentee—although 
us tana this in practice is not observed. or the judges, 
ons & at. having first taken information as tothe fact of ab. 
Livisostox gence, are used to appoint a curator for the goods 
_ of the absentee, without any citation; which, I 
believe, is the true practice and sufficiently cor 
rect.’ 
This is express law, and of the very highest au. 
thority—but this, says the plaintiffs. was doose . 
practice, and Febrero has altered it; but in the 
passage they quote, I think he confirms it. » ‘ He 
(the judge) [page 12 of their brief] should there. 
fore provide the absent with a defender, jointly 
with whom the partition and its incidents may be 
gone through : but it must previously be ascer- 
tained, not only that the person is absent, but 
that there is no expectation of his returning 
shortly ; and that, on account of distance; it is 
not easy for him to come, or to send his powers 
for some one to represent him.’ Now take these’ 
words in conjunction with those emphasized by 
the plaintiffs, and what do they prove ? That, 
wherever the absentee cannot be reasonably ex. 
pected to attend, there the judge may name the 
defender—but that the difficulty of communica. 
tion is a matter to be decided by the discretion of 
the judge, who, according to the circumstances 
of the case, must determine whether the citation. 
is to be sent or not. And if in the present case 
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he has exercised it unjustly it is ground for an Fastin District. 
appeal, not for an exception of nullity. aw 
But there was not even injustice. There® * +» 





would have been if the estate had been left in the ‘'™jxssT™ 
hands of the depository general, to be consumed 
by costs and charges ; until an opportunity could 
have been found in time of war, to communicate 
the case to the defendants, and until they could 
send their powers to receive it. 










The second objection of the plaintiffs to the 
adjudication is, the adjudication of the whole es- 
tate together. 

It is difficult to say, at this distance of time, 
and under the astonishing change of circumstan- 
ces which this country has undergone, whether 
a discretion, with respect to property was well 
or ill exercised. If the country had remained 
under the government of Spain; if they had ex- 
tended their restrictions and oppressions in all 
their force to this colony ; if it were in the state 
of convulsion, that all their colonies now are ; 
then the adjudication for the appraised value 
would have been highly beneficial, for the proper- 
ty would have been of no value. | 

But it has chanced to pass under an enlight- 
ened and free government, and the estate is now 
worth more than the appraised value—at the time, 
the one event was not more probable than the 
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Bast’n District: other. To do justice to the motives of the tribu- 
torte ° ili we must place ourselves in the situation ‘in 
Gnavizn & 4% which it stood. We must know all the circum. . 
Lrviwésrox stances: we must hear all the arguments: we 


must have data which nothing but identifying 
ourselves with the judge can give. From all 
which it results that it is impossible for any one 
to pronounce whether the judge of a Spanish tri- 
bunal, twenty-one years ago, acted discreetly or 
unjustly in adjudging to one heir the property at 
a fair appraisement, and directing the price to be 
paid to the other ; common candor and the prin- 
ciples of law, which I have quoted, direct us to 
pronounce his judgmentjust. And when we con- 
sider that the property was given to the heir on | 
the spot; the price, to those who were at a dis. 
tance and could not conveniently use the estate, 
there is additional reason, from fact, to confirm 
the presumption of law. Fortunately I am not | 
obliged to perform this task. This court has no 
right even to: inquire whether the judge acted 
wisely or impartially, or even illegally, in making 
the adjudication. They can only inquire wheth- 
er the judgment be clothed with the ordinary 
forms of law. ‘To go further, under any circum. 
stances, would be to allow appeals from the old 
decisions of the colony ; to revive disputes long 
since terminated, to unsettle estates, and to intro. 
duce disorder and endless litigation. To go even 
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sofar, under the circumstances of this cause, would Eann Diait. 

as I have shewn, be illegat. ww 
But as this is a clear case, the task of shewing Saline: & an 

that the judge had the power to make the adjudi- rey 

cation he did make, is easy. I shall proceed to 

perform it. There are four modes by which a 

partition may be made: an actual division, a li-_ 

citation between the heirs, a sale and partition of 

the price, or an adjudication to one of the heirs at 

an appraisement with a like partition. The judge 

must determine which of them is most consistent 

with justice—in deciding this, as in any other 

sentence, he may err from ignorance or injure by 

design ; but in either case, there is no nullity. 

Here the judge, by the consent of the represen- 

tative of the absent parties, preferred an adjudi- 

cation; and, at the end of twenty years, we are 

first told that he had no power. A single autho- 

rity will shew that he had. Ayora, part 1, ¢. 1, 

no. 11 & 12, states explicitly ‘that, where the di- 

vision is convenient, he must divide the estate. 

Where it zs not convenient, he must adjudge it to 

one, with directions to pay their share of the price 

to the others.’ But who is to judge of this con- 

venience ? The same intelligent and accurate au- 

thor gives this obvious answer : the judge no. 13. 

* Quia totum hoc pendet ex arbitrio judicis,’ ac- 

cording to the excellent reasoning of the plaintiffs 

tall this depends’ ‘totum hoe pendet,’ not on the 


3 


February, 
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| -Bast’n ig discretion of the judge who hears the cause and 


wevn~w knows the circumstances, but on that of his suc. 
Gaaviee & 4% cessors who never heard the parties, and from the | 
Liviscston nature of things must be vor the circum. 


& ab. 


stances. 

In the same author, Part 3d, Questio 5th, No. 
11. we find the same power in the judge recog. 
nized, even more expressly, ‘El juez ordinario, 
es cosa Ilana, que puede hacer las dichos adjudi« 
cationes a uno enteramente o en parte, y condenar 
le, que de la mitad de la estimation al otro cohe« 
redoro, quando aquella cosa no recibe commoe 
da division.” The same doctrine is found in Fe- 
brero, part 2, lib. 1, c. 2, § 2, no. 37, where, he 
says, the judge may make the adjudication ‘a su 
arbitrio’, at his discretion. 

These authorities and this train of reasoning, 
induce the defendants to think that the judgment 
cannot be impeached—and that the premises are 
included in it. 


But, independent of these, the plaintiffs cannot 
recover. 

1. Because they have not proved the allega- 
tions in their petition. 

2. Because it cannot be brought in its present 
form against the defendants. 

3. Because under the circumstances disclosed. 
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for the recovery of this property. 


4. Because the action .is eee by prescrip- Gusvim & an 


tion. 

I. The plaintiffs silidiye: ‘‘That John Gravier, 
their co-heir, Aas disposed in favor of the defend- 
ant Livingston and the ancvstor of the other de- 
- fendants of his undivided shares in the premises, 
bv virtue of which, transfer the said Edward Li- 
vingston, and the heirs of said De la Bigarre, 
hold the said batture in common with your pe- 
titioners.”” And, inasmuch as it does not suit 
their interest any longer to hold the property in 
that undivided estate, they pray for a ‘ partition.’ 

Now if the statement in this petition had. been 
proved, the court might possibly have granted its 
prayer: but the most material allegation is not 
only unproved, but negatived by the testimony 
—Gravier did not sell his undivided part : we do 
not hold and never did hold in common-with the 
plaintiffs. The action for a partition never lies 
but where all the parties acknowledge a commu- 
nity of interest, and the only question.is in what 
manner that community is to be destroyed by a 
particular appropriation of the parts. To permit 
an enquiry of the merits of a separate title, in this 
form, would be to create confusion and avoid the 
simplicity and certainty prescribed by the law, 
which the plaintiffs quote. That law (the act for 





bit ) _—— 
by the proof in this case, no suit whatever will lie Eas —*? 





sor 








a 






Levene 
& az. 
























368 CASES IN THE SUPREME COURT 


Petreny, 1819. establishing our practice) requires that the plains 
we~w = tiff shall state his cause of action ; but will it per. 
a on him to state one cause of action and prove 
Livixestox another ? We need not be told that the law wag. 
“4% intended to avoid the difficulties attending the 
niceties of different actions; and that the plaintiffs 
are not obliged to give to theirs a technical name, 
But, it certainly was never meant to enable the 
party to alledge one thing and prove another— 
or to obtain a relief inconsistent with the facts 
they alledge: in asking fora debt, I cannot prove | 
title to land—nor can I ask for land because the 
‘party owes mea debt I cannot alledge a com. 
munity of title and obtain a division, when no 
community is proved—a judgment can only be 
given, in conformity with the allegata et probata 
—when these two differ, no code permits relief to_ 
be given. 


II. Again, a cugent reason for confining the, 
plaintiffs to the proof of their allegations is this, 
that unless they do make out the proof, this ac- 
tion will not lie against the present defendants. By 
this action, I mean one such as this purports to 
be, for the division of property acknowledged to 
be held in community. If the defendants had ~ 
bought, as the petition alledges they have, the 
undivided share of Gravier in the premises, there 
would be no difficulty or hardship in calling on 
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them for a division. They are to be prepared for Partin oer 
it: it was an inseparable incident to their title. Gang 
But the case is widely different, when'they have Gevms & an. ; 
purchased the whole and hold’ it under a title. sa 
which excludes the idea of community. In the 
first case, the intervention of their vendor in the — 
suit is unriecessary ; they represent him complete. 
ly ; he has claimed*no right, but such as are ac- 
knowledged by all parties. But in the latter case, 
where he has sold the whole, his intervention be- 
comes absolutely necessary for the purposes of 
justice. Or rather it is necessaty that the affairs 
of the community should be discussed. between 
him and his co-heirs, before the purchasers can 
be disquieted by suit; because there may have 
been a partition, and the particular part he has 
sold may have fallen to his share—if no partition 
has been made, the same part may be included in 
the portion of the vendor, by a future. division, 
and‘then the holder will not be disquieted. 
Because, if the holder of the land be even per- 
mitted to enter into the merits of the adjudica- 
tion or partition, under which the sale was made, 
the character of the seller, in case of fraud being 
alledged for cause of nullity, will be tried .in his 
absence. 
Because, if the plaintiff should invalidate the 
adjudication and recover in a suit ignorantly or 
badly defended by one a, he might af.- 
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terwards be defeated in his attempt against anos 
ther, or against the co-heir himself : and then the 


Sen & tribunal would, be under the necessity of giving 


: ye oe 
& au. 


contradictory judgment on the same title. 
Because if the suit be sustained, it leads to a 


. most oppressive multiplicity of actions, each in. 


dividual purchaser would, be liable to an action ; 
each one, however small the parcels of the prop. 
erty he possessed, must. submit to a division. 
Whereas if the partition were sought between the 
co-heirs, a. large division would be made of the 
whole land ; and the holders of all those, at least, 
falling within the portion of the seller, would be 
quieted in their possessions. In the present case, 
the evil would be strongly exemplified, where 
there are at least a thousand different purchasers, 
against each of whom separately, a suit would lie, 
with the same propriety as against the present, 
defendants. 

These considerations and others that might be 
urged, probably induced the Roman jurists to es- 
tablish, and those of Spain to adopt that rule on 
which we have insisted;: that no action shall be 
brought against the purchaser of a particular por. 
tion of an inheritance, unless the purchase was 
mala fide, or it was made for an under value, or 
the seller was no longer to be found: * in all oth. 
er cases, the action must be directed against the 





* 5 D.3,13, § 4. 
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co-heir who had sold. But even he was not lia- Howie , 
able for any encrease of value in the property, nor ae 4 
for any loss of the price in his hands, if he sold G™7™ war 
believing that he was entitled’to sell. Not con- Liverosros 4 
fining the “belief,” as the plaintiffs contend, to 

his being the heir ; but to his having a right to 

the inheritance * and by a necessary deduction : 
from this law, the purchaser could not be liable i 
in case there was a warranty. For if there could : 9 
be a recovery against the purchaser, and he could 
recover over against the heir who had sold, the 
provision in favor of the heir would be nugato- 
r ne 
"These are the principles to be gathered from ud 

the authorities in the margin, which were read on 

- the hearing, and we are mistaken if any of these 

positions justify the charge so liberally made of 

our wishing to revive the subtle distinctions ‘of 

the Roman practical jurisprudence, or Sheltering 

ourselves from a just claim by the niceties of spe- 

cial pleading. 
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III. It remains only to shew the good faith of 













"5 D, 3,20,§ 14. J. D. 3, laws 9, 10, 11, 12 & 13. Roderig, exp. 
of same laws,p 114-117. Ayora.64, No.3. Faria, prac. 85, No. 16, 
17, 16.86, No. 18, 24. Politicd Villadiego, p. 830,.No.90. 2 Hulot,p. 
70,§1,2,3. Ib. p.95, law 45. Hulot Cod. p, 449, 1. 20. Ib. p. 506, 1, 
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the purchasers to bring ourselves within the first ; 
and that of the seller, to bring him within the sec, 
ond of these rules. 

The purchasers (the present defendants) were 
not in good faith, the plaintiffs say, because they 
had seen the adjudication, and therefore they 
must have perceived its nullity. This is suppo-. 
sing the defendants to possess the same accurate. 
knowledge of law (which with proper humility 
they disclaim) that distinguishes the plaintiffs ; 
and has enabled them to perceive nullities, where 
the plain blunt understandings of the defendants 
could perceive none. They saw a sentence cloth. 
ed with the ordinary formalities of law, rendered 
hy a superior judge with the advice of a most 
learned assessor ; they saw the seller in posses- 
sion under it, then for near eight years ; and they 
did not possess those lights, which have enabled 
the plaintiffs, so much to their own satisfaction, 
to prove that the Spanish tribunals, the Spanish 
authors, and the American judges have until now 
erred in the construction of this law. : 

It was a want of good faith also, say the plain- 
tiffs, in the defendants, to conceal the purchase 
they made from Gravier, during the suit carried 
on by him with the city. , This assertion is not 
only irrelevant, but unsupported by evidence and 
untrue. It is irrelevant, because it does not, 
were it true, substantiate the charge. An act, to 
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¢onstitute’ mala fides, must be one that tends to 
defraud the party complaining of it, or some 
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East’n District. 
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other. Now, suppose it true that the defendants ©™"#" & at. 


had bought of Gravier, and that, before he deni- 
ed possession, the city had disturbed him ; and 
they (the purchasers) had suffered him to prose, 
cute a suit, to be quieted in the possession before 
he delivered it, and during that time had cogceal. 


ed their purchase: where I ask is the injury ? 


Where the ill faith? Where the slightest incon- 
venience to the parties or to any other mortal ? 
The act therefore alledged, as evidence of ill faith, 
- is one perfectly correct even if it had been true 
and they had proved it. But the fact is not so. 
There: was no concealment. The agreement for 
a purchase was known to hundreds, and might 
have been to all who chose to make the inquiry. 
To constitute concealment in the unfavorable 
sense in which the gentlemen. employ it, there 
must be some obligation in a legal, a moral, or 
honorable view to make the disclosure, here there 
was none: nor was it ever denied, where inqui- 
ries were made, even to satisfy the idle curiosity 
of uninterested persons ; those who had an inter- 
est in the subject were informed of the purchase 
by matter of record for Gravier, his petition 
against the corporation states that he had bargain. 
ed for the sale of the property, but that the pur- 


LivinesTon 
& ab. 
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; 
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> East District. 
Parary, 18 ‘ chasers would not pay in consequence of the clan | 
Ars set up by the corporation. 


, eg & at. Having shewn that the concealment did not ex: 
Livrsestox ist, it is useless to observe the irregularity of the 
a plaintiffs’ adverting to that which does not appear 
on the Tecord. 

The other charges of ill faith, are directed 
againgt John Gravier, in the shape of a dozen fret. 
ful interrogatories, tending to shew that he wag 
in bad faith, because he knew his title was’ bad, 
and because he was in bad faith—but neither 

- question nor answer to shew or even intimate one 
reason, why he should be supposed connusant 
of the defects of his title or suspect that a sen. 
tence rendered by a learnedejudge, according to | 
the forms of law, was void. 

There being good faith then, ‘both on’the part 
ofthe seller and the purchaser, both the rules af 
law apply, and the aétion cannot be maintained. 
One word on an allegation connected with this, 
atid we have done on this point; page 34 of their 

’ ease, the’ plaintiffs say that the deferidants have 
produced a sale of two-thirds only of the proper- 
ty; and they insinuaté that we withhold the other 
salé ag a finesse. Neither the charge, nor the ex- 
pression in which it is conveyed aré very cour. 
tedus, We have better means however of repél- 
ling it, than by saying we deferred producing the 
sale until the time should be more propitious. We 
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offered to produce the best evidence of it. in our East’n District. 
1819, - 

power, and were “prevented by these gentlemen, ecw 

* who now candidly. impute the withholding it as G™™™" & an. 

an imposition on the court. We actually did pro- Livinceton 

duce the next best evidence (p. 269) in the. par- ” 

tition deed between the purchasers, and in the 

delivery of the separate part to one of the defen- 

dants by a judgment and execution of the dis. 


trict court of the United States. 











IV. The last: bar to the action. of the plaintiffs 
is contained in the exception of prescription. 
This is a prescription of the action, not a pre- 
scription to give atitle to the land—Ayora3, $Y, 
‘ ”:13, and Febrero, 1,2, §.1; (15) fix it at tenyears 
when the. parties are present,.and twenty. when 
they are absent; if there has been a partition.and 
the parties are silent during that time. ‘his 
must: necessarily mean even a. faulty partition, 
because if it be applied.only to a good-one, there 
would be no need of limitation.++Now. the plain- | 
tiffs: tell us that. an.adjudication to oné heir-is a 
species of partition. but that this partition has 
been a faulty one... Then here has been a faulty 
partition—but it has. been submitted to, and :act- 
ed under, for twenty years and upwards.-+There- 
fore. prescription applies. Italso comes:within 
the.express provisions of ong. statute, which» li- 






















* Exception toLafon’s testimony. 
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» East’n District. mits the timevof accepting an inheritance to tweii? — 
A —e ty years. . Civ. Code, 164 art. 94, Now the first ~ 
|. Gnavimn & at. act of acceptafice is the bringing the present suit, 
Livinectox ouglit to apply more strongly in ‘this case | 
- from the prodigious amount of Bertrand Gras i 
vier’s debts, and the probability that‘in: the lapse 
of time, John Gravier has been forced to pay — 
them. " q 
It is supposed that one of the plaintiffs, Jane 
Bordier, stands in a better light than the others, — 
—Buit in truth it is, if,possible, worse. She is / 
equally bound by the adjudication.—The limita. — 
tion of the act to rescind, it equally applies to 
her ; or, on the most favorable construction, can 
give her only the limited time after she.came of : 
age ; and that event took place near three years © 
before the .bringing this action. The two rules © 
relative to the protection of sales in favorof bona 
fide.purchasers and bona fide sellers, suffer no | 
exception in favor of minors. The prescription’ 
of action, it is trae will not run against hery — 
though it will against the other defendants ; but — 
though not barred bythis branch of the defenee, 
she is barred by her own act. ; 
By her guardian, in 1810, she protested against §- 
the sale of the battute, and brought a suit toac- — 
count against Gravier, not against the holders of — 
the batture : here if shehad any right, she took 
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‘ed that she had none, the oroat was revoked,” , 

(pages 66, 71, 74 and. 115) anda new petition * cae (- 

filed (page 119) to which the ‘purchaser of the Livieetox 

4 batture was made a party and the price was.at- 

, » tached in his hands. : Nothing could be a more 

+ formal confirmation of the sale than this act : for 
were it void there could be nothing due : but it 
was attached because it was acknowledged to, be 
due. A formal judgment was rendered. that Gra- 

_vier should account: a time was fixed for that 
operation ; and in the mean time, the sale was 
confirmed by ordering the mortgage which se- 

_ cured the price to be registered,—All this itis 
true, was done by the intervention, of the young 
lady’s guardian, But she is bound by it since 
she became of age. The action to, account was 
well brought by the guardian against Gravier. 
The judgment is binding ; but at any rate, if it 
be not so, it can only be set aside by shewing k- 
sion or fraud-—and that too, in a particular suit, 

brought for the very purpose, and alledging the 
particular faults of the act ; not by an incidental 
question in any other suit.. She is therefore 
bound by the act of the guardian and, the judg- 
ment of the court. ‘ 

But if she were not, she has confirmed them. 
_ When these transactions took place she was fif- 


teen years of age—six years afterwards, 1816, 
OL, VI. 
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sot: ‘she of course’ batts! ofage. Duritig chit sie 
however, 'Gravier ‘had ‘either ‘not ‘coitiplied vit 
Gaavien ae 4% 'the order’ of’ the*court to render ‘an account) or 1 
ayingeron ‘Fenitered it ‘unsatisfactorily’ During all hat 
oni ‘time, the ‘attachmierit dn'the price’ of the’ battute ' : 
"Was in fall'foreeif this: plaintiff ‘had, on ‘coming — 
of age, discontinued the suit, oreven, phan 
she had done‘nothing, she might-have preserved — 
her right to bring‘an ‘action oftlesion or restitution j 
in integrum’ against the: confirmation of the ‘sale, 
the suit and judgment. But she confirmed ita 
impliedly, by not discontinuing the suit ; eapregs. 4 
ly by ‘setting it ‘down for trial ; and once, at'least, — 
'(p. 364) after her power to recover this ‘inher. ’ 
‘tance had atrived here. She therefore made ‘her 9 
election ‘and cannot now revoke it. a 
I have ‘said that she ‘was bound by the adjudi. 
cation—-perhaps some argument may be required — 
on this head. ‘The universal practice to iappoint — 
attornies for absenteeés, in cases of insolvency and ~ 
succession, without any enquiry-whether they:be 
of age or infants, shews that’ such enquiry would. — 
be nugatory ; because if the fact were’known,/it — 
would produce no change in tle measure, unless 
the plaintiffs think it one to call, as they ‘have 
done in this suit, the attorney.for the absent minor 
an attorney ad litem—an attorney ‘to defend or 
prosecute a suit—and whatis the attorney with- 
out any such appendage to-his name, appointed | 
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solvency alone that have taken place here ; where, 
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for the other defendants, ?—-Precisely, the same re 

thing, . If therefore.t the. appointment of an attor- 

ney, be efficient, in, any case, to bind. an, absentee, one & at 

it is'so in, the,case of aminor, ae 
Let the court,consider. the thousand cases of; in, 


























in the eqmmgn. course of events, the ; attorney ap- 
pointed, for. the. creditors must have represented, 
infants, under h his general powers—and they will 
see the danger of ‘suffering them to come forward 
to rescind all those proceedings, to declare all sales 
and. adjudications under them void. oe 

Let the plaintiffs look to their own proceedings, 
and remember that I appear here, not, only for 
myself, but as attorney appointed. on their motion, 
for three absentees; of whom one is a lunatic, the 
other a.minor, and the third, by: the visitation of 
God, in perpetual tutelage, being blind. —And 
then Jet them chuse whether they will stamp their 
own proceedings with nullity, in: order to destroy 
those .of the, Spanish tribunal. Either will be 
equally fatal to their cause. Th. all events, if the 
plaintiff be not bound by, the Spanish adjudication 
on account of her then minority, she has a reme- 
dy; but clearly, not the one she has chosen. A 
minor. when aggrieved by. any sentence, must ap: 
ply. to have it revoked by alledging and proving 
lesion—neither of which has been attempted here 
or could.be done in this action. 





380 


Bast’n District. 


February,1819. 
ww 
Gravier & aL. 
Kg V8. - 
Lavynceros 

&a 


CASES IN ‘THE SUPREME COURT’ 


The plaintiffs err in supposing that the evidence’ 
introduced of my services and expenses, in secit.’ 
ring the property, was intended to procure a de.’ 
cree of reimbursement in case of their recovery, ' 
As I never thought that a probable event, I was 


far from taking any measures grounded on the 


supposition that it would take place. The evi’. F. 
dence was introduced to shew the motives of theif! a 


delay, and reject any equity they might endeavor t 


to set up.— They are willing, however, they 4 


a 


to do justice and make proper compensation. 
But what can compensate the days of labor and — 


nights of sleepless anxiety, I have passed in de, ~ ’ 


feating the different attempts by legislative op, 
pression, executive violence, and private litigal 
tion to destroy the title which, they now say < 


theirs ? Oppression, violence and litigation, ex? | 
cited by the very persons or their agents, who © 
now, that I have proved it my private property, 


unblushingly call it their own?’ What can com 
pensate for the mortification of having for tén — 


years (by the prejudices which these very ie | : 


sons have excited) been considered as an aggresy 
sor upon public rights, while those who now wish 
to enjoy the fruits of my labor, gave themselves 


the credit of asserting them ? Can they pay me 


for the fatigues Ihave undergone? The dangers J 
have incurred? The long separation from the 


friends of early life, eternal as to some who were ~ 
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part of this! And ‘take fiotty a decree for the 


land. But in the mean:time, do not, insult ‘the Garay ba 
man you wish to ruin, by anaffécted love of j jus- Lasgenagee 


tice and an offer of pecuniary recompence, ~;'; 


 Mazureau, in reply.. After,all that has been 
said, it will be found that the defence of the pur- 
chasers of the batture reduces itself into:this: we 
have bought from a person who had aright to 
consider himself as the legal owner of the whole 
estate and was consequently a bona fide possessor 
of it. ‘The Roman law enacted for the protection 
of the bona fide possessors of. inheritances, are ap- 
plicable to him. therefore, no claim can be 
brought against those who bought fom him with 
warranty. 

That this is a misconstruction tn doubt unin. 
tentional).of the Roman law on which bears. th 
whole fabrie of the defence, can be shewn in’: 
words, if our first:exposition of this question has 
not already done away the Pillans of the defen- 
dants. 

‘. The constitution of Aditinna) or senatus con- | 
sultum above quoted, and the laws predieated 
upon it, were enacted for the protection of the 
bona fide possessors of inheritances, who have dis- 
posed, as such, of the goods of the estate. Who 
ave those whom the law calls by that name ? They 





most dear to me? Do this { Do'the hundreth sey 
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Fiscgpams, weevidently. the Persons: who havea right to con, ff 
sider themselves as heirs::' and, according to the — 
nee 4 13th } of L..20,4tit. 3, book i: of the pandeots,; 4 
cast a and to Rodtiquez’s:exposition of that law, even; ; 
all those who:have" a \just title 'to: possess the ins, — 
heritance, v. g. an heir under a fiduciary bequest, — 4 
Thus, such an‘heir;' or other just successor; or — 
any one whois entitled tothe rightful possession — 
of’ the'inkeritance, must be-protected as well ag 
thie ‘person who bélieves himself to be the heiny — 
Bé it'so’- Will the defendants be able to bring q 
J. Graviér within either: of those: situations? Evie — 
dently not. Q io 4 
‘Inthe first place, we lay itdown as a fact thas 
the goods left’ by B. Gravier; so long as they res - 
mained in his estate, never ‘were possessed by J. — 
Gravier at all. . They were placed in the custody — 
of the law: the depository gefieral took’ posses- 
an. of them immediately after’ Bertrand’s death, : 
‘Rept it until ' by’ the ‘adjudication they were ~ 
transfered from the éstaté’ to’ the ‘purchaser. Jy” 
Gravier’s possession began theft, © 6 (00 Som 7 
Jno. Gravier, therefore, never possessed as heir, ~ 
Btit suppose hé had'y’ then the defendants cannot ~ 
extricate théiselves from this dilemmas Jo: — 
Gravier, as heir, couldnot be a‘dona fide posses- 7 
sor of the whole, for he knew that he was not — 
alone. - Jn Gravier; as purchaser ‘under: the ad. 
judi¢ation, was not a holder of the goods of the in. 
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goods of the inheritance ; that. after their. trans- 
formation into a sum of money, ‘they: still remain- 
‘ed in the estate: of Bertrand Gravier,; together 


‘with ‘their ‘price ; ‘that the estate then consisted 


‘both‘of the price of sale. and of the goods them- 


‘selves! Will:they disclaim:any such absurd réa- 


soning ? ‘Then we'say, if the goods,which -had 


‘‘belonged to the succession of Berttand Gravier, 


were no longer imhis estate since the adjudication ; 
if the estate, after that, consisted only oftthe:price 
of sale, in lieu of the goods, how could those 


goods be ‘possessed stillas the property of :the 


succession. Andif they were possessed»by J. 
Gravier by virtue of his purchase, how willyou 


_ apply to him the laws which were ‘made for the 


relief : of the Jona fide possessors.of. inheritances, 
who, believing themselves to be héirs;,: happen to 


. dispose of the property ; and-whi¢h, ; so!far from 


protecting the. purchasers, expressly provide that, 
unless the dona fide vendor of: the inheritance is 
exposed to their recourse, the’ property maysbe 


¢laimed from. them. * Puto posse:res: vindiear:, 


nisi emptores regressum ad bone fidei possessorem 


heritance:; for the goods of the imheritance hod festmiDintcict. 
ceased to: be: ‘they were become hisown. goods. som 
The argument of the defendants, unless they Soa 
ene used it in érror, is really, amockery ; for it shaenanngs 
‘tends to:noiless:thanto éstablish that the goods. of 
‘the inheritance after their alienation, were:still the 





$84 CASES IN DHE SUPREME COURT 


ira 8 District. habent.’’—-Here the veridor was the judge, who § 
lab of course, without warranty. Jno. Graviermas @ 
See mn & the’ purchaser, and the defendants are purchasers _ 
ALarpresrox from the purchaser : so that if Jn. Gravier could | 
be considered by those laws, there is no reason § 
why the defendants themselves and: all other pur. — 
chasers under them ad infinitum, should not en. — 
joy the same advantage ? we 
‘Such are the laws in which the defendants haye — 
pretended to place sa much confidence. If they — 
were sincere, they did not undérstand themyiif — 
they were not... but we cannot suppose that — 
they misrepresented them intentionally. 4 
It is hardly necessary to say any thing of that — 
very extraordinary part of the defence, which has 4 
been addressed to the feelings of the court, those — 
complaints about hardships, persecutions and such § 
like. In any case, such language is at best very 9 
useless before the organs of the law, who have no 3 
discretion to exercise ; but in a case of this na- © 
- ture, it ought, above all things, to have been © 
avoided, for fear of the reaction which it might © 
draw forth between those who have laboredto | 
strip the real owners of three-fourths of the land | 
in dispute; and the unfortunate heirs who, after — 
having been deprived of their portions in the:es- — 
tate of their brother, come to rescue at least that | 
which has not been ‘iivolved 3 in the wreck of his 
succession. 


. & : 
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ws to the expences and sacrifices, which have? Esst’n: inne 
een talked of: with bitterness and: seproach, www 
though they are also a subject, whith) this: court Gsvins tae 
cannot take into consideration, we beg leave to Larimer 
answer that nothing has evinced on the part of. 
the plaintiffs, any disposition to:avail themselves . 
of them without compensation. ‘Fhe plaintifis 
ask for justice, and will dojustice, 
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Henry, on the same side. Qur reply to the 
defendants will be short; not that. we despise 

their arguments, for they are very ingettious; but 
because they are built on false premises, from 
beginning to end. : 

«To commence with the tenderest question, 
a that of the inventory and appraisement, to which 
4 the feelings of the defendants have attracted their 

attention first, what is the basis on which they 
have erected their fabric ? It.is this: the whole. 
¥ tract of land, which Bertrand Gravier owned near 
4 the city, was at the time of his death, still a rural 
estate in one entire body, from the river shore 
down to the back lines; out of which, to’ be 
sure,'some parcels have been carved, but without 
deranging the connection of the whole...Now, 

what is the fact ? The whole front of that tract 
} .___had been laid out into a suburb, and divided into 
; lots, streets and squares; many of ‘those lots, 
among others all the front lots but one, had been 


sold; some were still unsold, and remained in 
Vou. vie 49 
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etn Ditiess the. estate of B.:Gravier, not as part of: his 
wev~w buit.as town lots, by their meets and bounds, 

Gauss & 41; numbersiconformably to the plan of the suburb,’ 
Lavgreerox The: plantation or farm, the proedium rusticum, — 


was confined behind the spot divided into proge) — 
dia urbana, and had its front on the last street by 
which their were bound.» aa 

Thus the landed estate of Bertrand Gravier — 
near the city, consisted then, of his farm behind | 
the suburb, of the lots unsold in the suburb, and 
of the Batture in front of the suburb, ‘The farm | 
was appraised ; the lots were appraised ; the bats 
ture was not, 

It has been curiously observed, that whole 
squares in the back part of the suburb were not — 
appropriated separately, and were nevertheless _ 


_ taken in, by: J. Gravier as a part of the plantation, — 


This may, indeed well be the fact :* and so did 


Bi 





*. There is, however, no evidence of the fact. What seems pre’ — 
bable, is thatthe addition of two rows of squares in the rear, marked ~ 
on the plan as not yet divided into lots and not numbered, was no. | 
thing but a project of enlarging the suburb, which had not yet been 
carried into effect, and existed only on paper. As to the 300 lot 7 * 
contained in the first plan, we find the account of them almost toa — 
fraction. 

Sold by Bertrand Gravier himself 
Appraised in the first inventory 
Conveyed in trust to Nicholas Gravier 172 1-2 according to 
his account to 198 of the mortuaria, out of which there re- . 
mained in his hands agreeable to the second inventory 45 1-2 
go that he had sold 17 $1728 
eet 
289} 
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ES had ‘been appraised. '' We ‘are’ disposed: to..ac: G“7™.® 4b 
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2} Gravier take the money and the active debts aor Saag ; 
into the bargain; under the adjudication’ of what wen od : 




























\ 


knowledge that J. Gravier took every thing, and vznesrox 
would have taken the batture:as:well as the rést, 
had'he thought of it'and could he have done it.’ 

It is to be lamented that in the same’ writing; 
in which the defendants’ express their contempt 
for concealment and art, (a sentiment in which we 
join them most cordially) they should have so far 
departed from their principles as to mutilate facts 
to: make them square’ with their: arguments. 
They say that the plantation was “‘ estimated ‘by 
a computation of the number of acres and no part 
of it excepted! but the part sold.” But, “de la 
qual se quito enel frente lo'mas itil, consistiendo 
lo.sobranteen lo mas baxo,” means something 
more: it is aneexception of all the highest part 
of the land ; in other words of all the front. Again, 
they say, that only ¢wo lots were appraised sepa- 
rately before the first inventory was closed. Two 
Jots are indeed enough to shew that the adjudica- 
tion of the plantation, did not include every thing - 
except the lots sold. But the truth is, that there 
are five parcels appraised separately in the first 


— 





To which are to be added, the parcels which had been sold previ- 
ous to the establishment of the suburb. It was, therefore, not disin-. 
genuously asserted that allthe lots unsold had been appraised sepa 
ately. : 
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cea Diseg, PPraisement, and they amount: together to alien 
ole ten lots; where we shall find! by and by: mote-in“; 
ae & 4 formation: about the: contents’ of the, thirteen lang 1 
panty: fi 74 ' gin) | tan OPW at 4 
‘We must ie say sania of an importany — 
discovery, which; the defendants have. made! ig — 
the article: of the’ plantation. .It.is no less than © 
this : cerrandose.is written by, a Cand not by ag 
§; for if-it was written by an S, it would be,nond — 
sense, That weigrant, were it,at the peril of ong 4 
cause, .We,will.never maintain that the lines, of — 
a-plantation, no; not even the lines of a saw- milk q 
pldntation;;can saw one another, or any : 
else, . We are for the C, by all means: and the 
gentlemen are’ very wellcome to draw from | 
thence any inference; no matter how fatal to out 
interest.—But.we humbly pray the court to cons 
sider, that when we ventured to say, that “qu 
van cérrandose”’ signified that the lines. shut)'dp_ 
close; or approach one’ another as they recedéj 
we gavé those words in candor, the sense whiely © 
we thought they had:; and'-when we looked at” 
the plan, we were confirmed in our belief that § 
we had.understood them right. But suppose we 4 
were mistaken, does it’ disagree with the fact? 
Look at the plan, and say: a 
The conjectures of the defendants about the 4 
gituation of the dwelling houses, magazines and _ 
other out houses of B. Gravier, and the conséy — 


ean) 
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quencés wliich they’ draw from them, .are ‘very a 
entertaining, and:we have;no doubt, that.they wewey 
have made a due impression (of that kind) on on Sharma . 
the minds of the judges: Unfortunately, -how- levee 
ever, for the deferidants; we have ow:recard'some: 
thing more than conjectures!to-shéw that those 
buildings were situated out of the liries of ‘the 
thirteen arpents, on lots appraised séparately:and 
distinctly ‘from. the'plantation. In the firstiziven: 
tory; the court will find three articles; whichiwe 
here translate fromour notess! terri mort yd 
soi Another lot . behind the preceding, d&e> part 
of whichis occupied by: fort Sti Louis,:on which 
let-is: the house inventoried Noo72") 66% oe esis 
10.46 A parcel of ground, fronting: Gravies's stro’ 
on one side,'and the inclosure of the city, Store 
street and Camp street on the other, the»contents 
of which may be computed! and divided into:six 
portions of lots; rendered useless and €mbarrass- 
ed by a large’pond; ‘on which’ lots are situated'a 
wooden store house, &c. a brick store ‘hotisé;'@e: 
a pidgeon house, another store house, and a stable, 
which are to be demolished to open the street 
delineated, and'in which stand other buildings, 
&c. the buildings are those iniventorjed” under 
Nos. 4,.5, 8, 9, 10, the whole valued at, $ 1200. 
** A lot’ making the: corner of Gravier: and 
Camp streets, on which are’ situated the brick 
kitchen, &c. the wooden house, &e. and. the pid- 
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geon house, &c. inventoried under ‘Nos. °},:2; ve 
valued ‘at $ 200, (@ pretty good. eos by: the © 


a oe thi { ; rad 3 
» Now’ that iwe have rene the:places where thie 4 7 
buildings were, we will proceéd to the next poing — 


the nullity of the adjudication. : de 
»/ The whole train of reasoning of the defendant — 
upon: this subject, goes to shew that it is: now tog 
jJate for ‘us to’ alledge the nullity, or to appeal, — 






aa 


grisea 


a dealt Pale cients 


But in order to’ apply to'us the: rules relied:on : 


by them, it must be presupposed: that. we: weng ~ 
parties to the adjudication; for, if we were not - 


parties we could not appeal: If we were not par. b 


ties we can alledge: the. nnllity..at any time. 


Now, wemaintain that we were.neither cited nor 


legally represented, which is the,same.as not rey 
presented at all... The gentlemen, have said q — 
great deal to prove that absentees can be repre. 9 


sented; we do not deny that ; but we say, that 


we were not, Upon the point we refer the om _ 


to our brief. 


The defendants further contend, that. we pe j 


not recover, 





‘* By the inventory appraisement we see that the house, store, 


houses and other buildings were situate on lots appraised separately 
from the plantatjon, gnd that the negro cabbins and the ae 
were comprehended in it. The consequence is clear, that the 

fine’ of the thirteen arpents passed between the houge and the garden. 
Where was, exactly, that spot is a matter of no importance. 7, 
Sront line of the 13 arpents passed behind the house ; that is enough. ° 
cannot overleap that boundary. * 


* 
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-\. Because we have not asthe tee iy Bom Feel os 
contained in our petition ; 


. 2. Because the action could not be brooght i in Gaarrm: rote bod 
its present form against themie) °°" | 8 Livendened 
8. Because, by the circumstances Second 
the proof in this case, no suit Whatever will lie 
for the recovery of this property. = 
4, Because the action is barred iy prescrip: ' 
tion. 
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I. Our allegations age, that as heirs of Bertrand 
Gravier, we own the three fourths of the proper- 
ty in dispute ; that Jean Gravier our co-heirhas 
alienated his fourth ; and that we now hold in 
common with the purchasers. 

i If we have proved that we are heirs, that as 
such we owned the portion of propérty which 
we claim, that our co-heir had no right to ‘sell 
that portion, and that such sale is as no sale ; if 
we have established that the purchase of the | 
defendants is valid only for the share of Jean 
Gravier, and ‘that the rest of the ‘property has 
not ceased to be ours, have we not sustained our 
allegations that we hold in common with thé 
defendants ? Holding in common, does ‘not 
here relate to possession; it signifies that we 
have a right in common with the defendants, to 
an undivided property. If we have shewn such 
a right have we not supported our action ?” “Can 
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on the defect of the title of the defendants to the 
whole. - If their title: to the whole is.really de- 
fective, is it not:clear that the property belongs 
to both undividediy ? ‘The truth:is that. the i 
fendants are playing upon words, , fe 


I. The defendants say that our action could 


not be imought in, its present form against 


them. 

The defendants, have set forth two exceptions 
to this action, which must be kept distinct, for 
they are very different.in their object, the one 
being a dilatory, the other a peremptory plea...» 

By the present, they undertake to show that 
although we may eventually haye a;right to sue 


them for our share in the batture, we could not — : 


do it by instituting at once an action of partition 
against them ; that such an action can be brought 
only against one who acknowledges that the 
property is common between him and the plain- 


it be said that we have alledged one thing, and 
ar 9 proved another? But suppose we haye alledg. : | 
Guyna 4.4% ed possession, and bad not-proved it, whatiought 
Linxerwes to be the consequence ?~-This is nota posses, 
sory.action’: itis one about the respective titles — 
of the parties,:. We assert a title to an undivided 
part ; thedefendants say that the whole is theirs; — 
that isthe issue to be tried.. On our side we — 
have shewn our original title to a part, and relied : 
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tiff; that there is no such acknowledgement, & 
that we ought, therefore, to have sued J. Ger 
vier first,’ in order to/have the, affairs of the om- 
munity. discussed -between, him, and, “his co- 
heirs before ms repens, can, be Hranisige: by 
suit.” io Ms et 3] 

To that we e. object in, ine first plaee, hata 
_ plea of this. nature ought not to have been, pleas 
ded specially inthe answer. § {he Won ved 

It is law, not onlkpyamong ‘us, but, probably 
every where, that dilatory pleas, cannot ;be:ye- 
sorted to after an answer.on the, merits. ; uWhy,? 
Because by dnswering.:on the» merits,»: the -a€. 
fendant is supposed: to have waived any) -exeep- 
#ion which might tend to protract a decision on 
the requisite’rights of the parties. ‘Apply that 
rule to this cage, and the soutidness of it'will’ be 
striking : the defendants knowing that @'partition 
of the eéstate of Bertrand Gravier has °taken 
place, and relying on that’ partition, “assert it as 
the foundation of their title to the propetty-claim- 
ed, and-put it at issue. Could they,‘at the vame 
time, have said: the action is premature,— first 
go and settle the business of the estate With your 
co-heir, proceed to a partition with-him, and when 
the result of that partition is known, come, upon 
us if you havea right?, Af they couldmot: say 


so in such an answer as that’ ‘which they ‘have 
Vor. yi. 50 
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niet. Trade, ' why" souls they be a to “Say: re 
io ae Sort? 
“‘Apain, ' we assert that John Gravier has ‘sold tg 
a defendatits his share in the property of whieh 
we @aim the remainder. “What do they *arg 
wer: It isall ours: J. Gravier sold it all to us | 
virtue of an adjudication, by ‘which you ‘are 
bound, and by which your rights aré settled. Ce 
they now tell us: ‘you cannot demand any thing 
Of us, until you have settled with J. Gravier ” — 
Will'they be suffered to ‘contradict, now verbab ff 
ly, ‘what they have averred in their pleadings? i 
We trust they shall not. The plea: which théy 
now:set‘up, #@ incompatible with and in dired — 
opposition to the answer on the merits. It-could — 
not co-exist with it on the same. paper ; far legg 
can it be listened to at this stage of the cause,, — 
But should the. court‘be so indulgent as totake 
notice of that dilatory plea now, then we say.that — 
it cannot be supported on any ground, (a) 
The defendants, want to send us to discuss the | 
affairs of the community with our co-heir before 
we disturb them. ‘ 
The best way to test.the merits of this objec- 


-_— an 2 ‘0.224 2 oe Dee 


anh 





— 


(4) The gentlemen. now disclaim any intention of insisting 
the subtle distinctions established by the Roman laws in matter of 
actions. “Had they been so candid as to say so'from the beginning, 
they ‘would have saved the. court, their adverse parties and them- 
#elves, a great deal of very unnecessary trauble. 





_ tidn did not include the Batture, ahd ‘we must 





OF THE. STALE, OF LOUISIANA. 


tion ig to place, us where we wan ben soni ebriaiey, TD, 
court think fit,.ta dismiss our present Tir, ~~ 
Suppose we are now, ready to. sue John. mates ee 
What shall, we demand against him ?, the nullity, ty, Larner. 
of the adjudication ? No:..for although, we, have. ee 
repelled, that adjudication, when it was opposed. 

to.us, it: may not suit our disposition, ourave. of. . 

peace, ourvconvenience, perhaps Qur interest, to 

embark jn’ so. troublesome an enterprise. (We. 

are: willing to let the adjudication algne, angs- 

bide’ by it, as far as it: goes." -But the adjggliaas 















have our share of it. Wedemand of>John: Gas: 
vier to divide witht’: What does He answer ? 
Why} ‘that he ‘has sold his rights; that heismo 
longer a joint*O6wner with us, and that we may 
go and claim it from ‘the purchasers? * Is:that sto 
be the result of our attempt against John Gra. 
vier?’ Then while we are where he would send 
us, let us ‘have our rights investigated, and jus- 
ticé’'done to'us. | 

But, say the defendants, an action like the pre- 
sent does hot lie except where ‘the property is 
acknowledged‘to be held in community, hy 
so?’ Would it bein the power of any co-proprie- 
tor, by denying the community, to defeat the dc- 
tion of the other for a partition, and to compel 
him to resort to another action first! 2 Where 
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The plain way is obviously this: "W here the de! 


fendant denies the Community, the plaintiff j ig : 
bound ‘to ‘prove ‘it. “Have we ‘proved that wei 
have 4Mitle-to three-fourths of this property, and) 


that the title ‘of the. defendants is good only fog, 
oné‘fourth? ‘Then we have satisfactorily establish. 
ed that the property belongs to both and of course; 
that itjgis common between us. . What is the con. 


sequence’? Why, thatia partition may and ought 


tobe decreed. 


© But the defendants; say that in as mueh as L, 


Gravier has; sold them, the, whole of the property 
in dispute, ;that,is to say,, not merely his share, 
but sours, ‘ his. jntervention was absolutely ne- 


cessary for the, purposes of justice.” If J. Gare 


ilier’s intervention .as vender was necessary to the 
defendantsj.why,did they not-call him as guaran, 
tee? This case does not differ from any otheg, 
case of sale...'The. purchaser.and possessor is 
sued by him who asserts a title to the property, 
or to’ a part of the property. in his possession,. 
The. vendor had a right to sell jt, or he had it not; 
if the defendant choses fo try that without calling 
the vendor to his aid, he may do so: if he is a- 
fraid of the issue, he may summon the vendor te 
come and defend him, But the plaintiff cares not 


would Be the” justice and the-reason of ‘suth@ 
rule? The fact” is ‘that such a rule exists "ho — 
wheté, but in the imagination of the defendants: — 
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abut ‘that : all he has to do is'toshow his 6wn porhl ee 
title ‘and have it Compared with’ the titléiof the; 


defendant, when he sets up any.” ‘Is thejease al-! our t ‘ea, 
tered here, because after having alledged’ #:title Larrwevno 
to apart of ‘thé property we pray’ for a’partition ? 

a One of two things must take’ place. ‘Either we 

aq lave supported our title ito a part; and defeated 

the title of the defendants to’ the' wholey and then 

the’ partition is but a matter of course’; or we 

have failed to show a ‘good title'in us fora part, 

and a bad title for the’ defendatits' for the whole, 

and then our claim ought to be dismissed... 

“Upon the whole we i cofivinced, ‘that; the 

more the question is examined, ‘the more it wil? 

appear that the difficulty raised: by the defettdants 

as to what they call'the form of this action, strikes 

directly at the merits ‘of thecase, to wit, at the 

respective titles put in issue by: the petition and 

answer. BE it 
































oI The defendants say.that by the circumstan. 
ces disclosed by the proof.,in this case, no. suit 
whatever ‘will lie for the. recovery of, this pro- 
perty." 

"This is the peremptory cucaptinn foupded on 
the Senatus Consultum under which, the defend- 
ants have endeavored to shelter themselves in 
vain. The exposition of this question in our 
brief and the supplement to it, are, we think, pn, 
answered, and we trust unanswerable. _ 
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Bast’n pa IV... They, assert that the action is barred by. 
\arnet += prescription. ... We believe that. more than eng 
| Gaur. 4 has already ’ been said to show that this plea i me 


Larcresron maintainable. 
» Say 


_Mpon the sentimental part of the defendant 
argument no reply seems to be necessary, But. 
though we are,not disposed to follow their ‘i, 
ample, in addressing: the feelings of the court, we’ 
beg sleave, to, rectify, some mistatements which 
haveescaped. them in the warmth of ‘etemal 
against concealment and art. 

Mr. Pitot: was,inof made .the attorney of 
the plaintifis,.until, Mr. Desmare substituted 
the powers,to him in April last. The powers of 
twoof the claimants were.directed to Me, 
Dethigny, the other to. Mr. Desmare. They are 
yived here sometime .at the end of October 
beginning of .November, 1817. Mr. Derbigny 
would not act and requested the heirs to send 
their powers to somebody else. But before he 
received, or even could geceive, any answer, 
seeing that the levee was ordered, and that the 
property was ‘advertised for sale, he thought it 
indispensable to do something for his constitu. 
ents, and substituted Mr. Desmare to his pow- 
ers. The’ suit was immediately begun. No re» 
proach ought to attach to the agents of the plain 
tiffs, if no disclosure of their intention to claim 
their rights was made sooner; for the agents of 





ail a -_— eo «Geen f+ tee 














OF THE STATE OF LOUISIANA, 


the plaintiffs were themselves’ informed of that 
intention no sooner than November, 1817.— 





ed 


Neither are any of the sufferings, sacrifices, and i: Sih at. 


dangers incurred by one of the defendants ‘to be 
ascribed to them; for one of them was not hee 
at that time, and the other, since his consultation 
was sent on, never heard one word about the to- 
heirs of J. Gravier and consequently could ‘not, 
if he had deemed that of any use to the défend- 
ants, say any thing of their claim. Finally, 
the defendants cannot complain of concealment 
on the part af those who advised the heirs of their 


eventual rights; for the defendants knew very 


well of the existence of those. heirs, at least since 
the suit of J. Gravier against the city, and par- 
ticularly so, since the judgment of the superior 
court in that suit, where their title is left scale 
ed on account of their absence. 

It is really a delicate subject of reproach,’ ‘that 
in which the defendants have indulged: for ‘he 
who complains that he is not permitted peaceably 
to enjoy the property of another, can hardly hope 
to enlist any feeling on his side. If the defénd- 
ants wanted to secure .their hard contested’ pios- 
session of this land, the first step naturally was 
to buy it from the owners. None was’better: ac- 
quainted with the true situation of the title of this 
property than one of the defendants. If, instead 
of relying on the strength of his art to support’a 
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East’n Disiot bad purchase, he had laid out some part of his 

ws EXpences: In, procuring a good one, the land 

rE, & «. would now be Ais and.we would not be reduced 
Laygxcsros tO the necessity. * unblushingly to call it ours.” 

But, .he “never thought it a probable event” 

that the clam of the plaintiffs could succeed. ‘h 

that possible ! If so then let him blame his « own 

delusion, and spare the unmerited abuse which 


he lavishes. upon others.* : : 


Tae Court, when they were prepared to 
give their opinion, observed*that, ‘as some tite 
had elapsed, since the-oral argument, if any of 
the. counsel had any thing to add to what had 
been said, or to the printed arguments,’ with 
which the judges had been furnished, he would 
be listened to. 

Duncan, for the defendants, declared that his 
clients had nothing more at heart, than to hear 
the judgment of the court. 

The counsel for the plaintiffs said they had no. 
thing more to add. 

Maruews, J. delivered the opinion of the 
court.t ; 

* The argument in this casé was heard in December, 1818; it was 
not inserted with the cases of that term, in order that it might be 
presented to the reader, at the same time, with the opinion of the 
court. 


¢ Dexaierr, J. did not join in this opinion, having been consulted in 
the case, while at the bar. 
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The plaintiffs and appellants, in this case, after paneren 
stating that they and J. Gravier are the only heirs weew © 
of Bertrand Gravier, deceased, alledge that John —_ & ati 


has sold to the defendants his undivided fourth Livixcstox 


part of a certain tract or parcel of land known by 
the name of the batture, situated in front of the 
faubourg St. Mary, being a part of the succes- 
sion of said Bertrand Gravier ; and that in conse- 
quence of this sale they are owers of said land in 
common with the defendants. They conclude 
their petition with a prayer for partition. 

The answer of the defendants, who are here 
appellees, contains a denial in general terms of all 
the right and title to the property in the plain- 
tiffs; and two pleas in bar, Ist. Res judicata un- 
der a decree of a competent tribunal of the Spa- 
nish government, rendered. in August, 1797, by 
which they say the land in dispute was adjudi- 
cated to John Gravier, from whom they hold, as 
parcel of the plantation belonging to B. Gravier, 
deceased, 2d. Prescription to the action :— 

In the course of the trial of this cause in the 
court below, an opinion of the judge was requis 
red by the defendants’ counsel, on a question 
‘whether the present action could be sustained 
against them,” and being in support of it, the 
opinion was excepted to. -And now against this 
action, it is contended on their part, that without 


calling to their aid the subtilties and nominal dis- 
Vou. vr, 51 





: 
% 
‘ 











402 


East’n District. 
February, 1819. 
aati Anal 
Gravirr & at. 


Laviméstox 
& AL. 








CASES IN THE SUPREME COURT 


tinctions found in the Roman civil law on the 
subject of actions, which have been rejected by 
modern legislators, it is erroneously brought, even 
according to the plain and simple mode of pro. 
ceeding in all cases, as prescribed by our laws, 
and particularly by the act of the legislative coun. 
cil regulating the practice of courts in civil cas. 
es. By this law it is required that all suits shall 
be commenced by petition which, amongst other 
things, must ‘state the cause of action, and con. 
clude with a prayer for relief adapted to the cir. 
cumstances of the case.” To suits thus institu.. 
ted, defendants are bound to answer, which they 
may do by adenial of the facts stated in the peti 
tion, or by stating new. matter in avoidance there. 
of, or perhaps by both; and on such pleadings, 
cases are submitted for judgment to our courts, 
both as to law and fact, either with or without 
the intervention of a jury, at the option of the 
parties. 

The wisdom of these regulations, evidently 
tending to simplify the way by which every indi- 
vidual of the community is to obtain justice, and 
clear it of all technical embarrassments, is obvi- 
ous not only to lawyers but to all men of common 
sense. 

But, it is true, (as insisted on by the counsel 
of the defendants) that these rules of practice 
ought not to receive a construction subversive 
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of nécessary distinctions and productive of confu- 
gion in things which, from their nature, are 


wholly separate and distinct. Nor ought they Gnavmr & at 
to be so construed as to violate principles held sa- Lrvixestox. 


cred in relation to the necessity. of agreement 
between allegation and proof. 

Leaving out of view the names of: actions and 
all over nice distinctions relating to.them, let us 
test the propriety of the present. suit bf the act 
above cited, and by the rules of law which hold 
in abhorrence a multiplicity of actions and re. 
quire such certainty in legal proceedings as to 
put an end to litigation. ‘The plaintiffs; as we 
have already seen, state themselves. to be co- 
heirs with J. Gravier, and that they are entitled 
to three-fourths of the estate of Bertrand Gra- 
vier; that the land in question'is a part of the 
succession of their common ancestor; that John 
has sold to the defendants an undivided fourth 
part of it, and that in consequence of this sale, 
they now hold the property in common with said 
defendants, and conclude with a prayer to have it 
divided. 

If these allegations be true, there can be-no 
doubt of the plaintiffs’ right of action for a par- 
tition of property thus held in common by them 
and the defendants, who admit ‘their quality as 
heirs, and that the property, a division of which 
is claimed, was once a part of the estate of the 
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common ancestor of John Gravier, under whom 
they claim title to it, and these plaintiffs. But 
they say that John acquired a title to all the es. 
tate of the deceased by an adjudication of a pro- 
per and competent tribunal, and that the entire 
property in the land, of which a partition is claim. 
ed inthe present suit, being in him at the time 
of his sale to them, they do not hold it in com- 
mon with the plaintiffs, and to this effect they of. 
fer in evidence an act of sale for two-thirds of it. 
This part of the defendants’ answer, is clearly a 
statement of new facts in avoidance of those sta- 
ted by the plaintiffs in their petition, on the truth 
or falsehood of which depends not only the cor. 
rectness of the present action, but the right of the 
plaintiffs to recover in any form of action ; and 
in our opinion, .these rights may be as well de- 
cided on in the manner in which they are present. 
ed by the pleadings in this suit, as they could in 
any other form. By proceeding in this way a 
multiplicity of actions is avoided, and the rights 
of the parties will be determined with sufhcient 
certainty to prevent further litigation on the 
same subject. The judge of the district court 
was therefore correct in the opinion by which he 
sustained the action. 

The inconsistency of the allegata et probata re- 
lied on by the defendants, appears not to be well 
founded. Two of the principal allegations iq 
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the petition are admitted, viz: the quality of the —_ District. 


» 1819. 


plaintiffs as heirs, and that the property was a WGecny 
part of the estate of B. Gravier, under whom G™vue & a1, 
they claim; and it is shewn that John Gravier, Livixesrox 


who is co-heir with them has sold two-thirds of 
it to the defendants, which is certainly evidence 
sufficient to prove that he has sold one-fourth, on 
the axiom that the greater must include the less. 
We come next, in the order in which it is pro- 
posed to consider the case, to that objection 
which opposes all kind of actions for a recovery 
of property, either against the vendor or against 
the present defendants. ‘This peremptory ex- 
ception or plea in bar is founded on a senatus 
consultum given on a constitution of the Empe- 
ror Adrian, in relation to the difference of situa- 
tion between possessors of inheritances in good 
or bad faith. From the text and all commenta- 
ries on it, Latin, Spanish and French, it is evi- 
dent that the sole intention of this law, is to pro- 
tect persons who hold inheritances as owners, 
‘with just reasons to believe themselves such, a- 
gainst the claims of heirs who may appear after 
the property has been sold and alienated by the 
bona fide possessor; in which case. the heir can 
recover only the price, or so much of it as has 
enriched the seller. : 
And it follows as a necessary consequence of 
the protection given to the possessor in good 


& at. 
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Fast’n District: fa} . : , 
Febsnurys 1615 faith, that when he is bound in warranty to the 


wev~w =purchaser, the latter must also be protected a. 
Gravier & at. ‘ 


gainst any suit brought by the real heir, other. 


eee wise the provisions of the law would become nu. 
AL. 


gatory. 
In applying this law to the present case, it is 


necessary to determine on the good or bad faith 
of the vendor onlv, for if he held the property 
now in dispute bonafide, being a part of the inhe. 
ritance of his brother B. Gravier, under whom 
the plaintiffs claim rights to it, either as sole 
heir believing that no other heir existed, or hay. 
ing béen adjudged to him by a competent tribu. 
nal, it is believed the law above alluded to does 
protect the defendants against any suit for the re- 
covery ofthe thing sold. But from the circum. 
stances under which the seller to them held the 
estate of the deceased, we are of opinion that he 
cannot be considered as a possessor in good faith 
of that portion of it which is now claimed by the 
plaintiffs, either on a belief that he was sole heir, 
oy that it was adjudged to him. If it were real- 
ly adjudged to him, and the judgment by which 
he claims the entire succession of his ancestor, 
be valid and unimpeachable on any ground of 
nullity, the defendants are under no necessity of 
reverting to this exception to the action, founded 
on the laws favoring honest possessors, for in ,, 
that event they hold by purchase from one who 
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was both owner and possessor ; and their title is 
valid 

John Gravier’s want of good faith as a posses- 
sor, under a belief that he was‘sole heir to the 
brother, is so clearly evinced by his own commu- 
nication to the Spanish tribunal that other heirs 
did exist, as to leave no doubt in the minds of 
the cou:t on this point. In testing his faith and 
honesty, as possessor under the adjudication of 
the Spanish tribunal, we are brought toa deci- 
sion of the first question examined by thé counsel 
of the dcfendants in his brief of argument, and, 
as we believe, the most important in the cause. 
Were the premises sued for included in said ad- 
judication ? This is a question of fact, and as the 


parties have submitted it to the court alone for 
decision, we are bound to examine it, and in do- 
ing this, reference must be made to the proceed- 
ing which took place before the Spanish tribunal, 

relative to the succession of B, Gravier, particu- 
: larly to the inventory and appraisement which 
form the basis of its adjudication. ‘The inquiry 
to be made is not only what was inventoried, but 
what was both invento: ied and appraised: the ap- 
praisement being, in our opinion, the principal 
fonndation of the judgment; the equivalent for 
which, one of the heirs was to become owner of 
the estate of the deceased on condition of paying 
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his debts and dividing any sum that might re, 
main among his heirs. 

The inventory is minute to anextreme. After 
describing the moveable property of the succes. 
sion, the persons engaged in making it proceed 
to set down the real estate, amongst which ‘are 
placed the lands of the plantation, the extent of 
which cannot be immediately ascertained, b 
cause many lots have been sold; but N. Gravier 
informed that its limits ran as far as the bayou, 
according to the titles of the same.”’ There is evi. 
dently no description by which the quantity, si- 
tuation or limits of the plantation can be ascer. 
tained. But when it became necessary that the 
appraisers should fix a value on this real estate 
of the deceased, we find a description which can 
hardly be mistaken, viz : 

About thirteen arpents of land of which the 
plantation consists, including the garden, from 
which land the most useful part has been cut off 
on the front; the remainder being the lowest 
land, inclosed with bad fences, etc.”?> The front 
had been taken off by the deceased, or some pri- 
or owner; that which constituted it, as apprais- 
ed, was the rear of the original plantation which 
ran to the river, and is described as the lowest 
land, such as is generally found at a distance 
from the river. Is it possible, under such a de- 
scription as this, confining the land of the planta- 
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tion appraised to the reargof the original tract 

to the lowest land, inclosed by bad fences, to 
leave the fences to pass the front already taken 
off, and to include a parcel of land, which, from its 
situation on the river, may be considered as the 
highest of the original tract? To include in it 
the batture, by this description, is thought to be 
impossible, on any fair construction of its ex- 
pressions. It was, at the time of the appraise- 
ment, a spot of ground wholly separated and dis. 
tinct from the plantation,’ as appraised, and did 
not pass with it by the adjudication of the Span. 
ish tribunal. And it is admitted that it was not 
adjudged under any other name. Being of opi- 
nion that John Gravier acquired no title, to any 
part of his brother’s succession, under the de- 
cree, by which it is adjudged to him at its ap. 
praised value, except that which was actually ap. 
praised, and being also of opinion that the bat- 
ture never was inventoried ,or appraised, it is 
thought useless to enter into any lengthy discus- 

sion, on those parts of the defence, which insist 
that all the succession passed by the judgment of 
the Spanish tribunal, because the heir to whom 

it was adjudged was laid under an obligation to 

pay the debts of the deceased, and that the land 

in dispute passed as a part of the plantation, be- 

cause many lots in the back part of the faubourg 


were transferred as a part of it. As to the first, 
Vou. vi. 52 
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it is sufficient to obsefve, that, as J. Gravier took 
the estate with the benefit of an inventory and 
appraisement, he could not, under the decree, be 
bound to pay debts beyond the amount of the 
appraisement. — 

Whether he has a right to hold any lot which 
was separated, by known and established lines 
and boundaries, from the remainder of the plan, 
tation, might be forcibly questioned. But it ap. 
pears clearly from the inventory and appraise. 
ment, that many were distinctly inventoried and 
appraised ; which shews that it was not believed 
or understood by the judicial officers of the Spas: 
nish government, who acted in the case, that all > 
the lots in the faubourg, the right to which re. 
mained in B. Gravier, at the time of his death, 
would pass by their decree under the description 
of the plantation. See the Spanish record, fols 
157, 158, 159, 160 and 187. | 

The last means of defence, contained in the 
answer of the defendants, is the prescription to 
the action: and, on this ground, it is contended . 
that the present suit can be prescribed against by 
a lapse of ten oF twenty years; ten when the par- 
ties are present, and twenty when absent. It 
must be conceded that an action for partition, 
speaking of it in general terms, can be prescrib- 
ed against on'y by a lapse of thirty years, and 
not even by this or any other much greater length 
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of time when the partners or co-heirs possess in 
common an inheritance or property. See the 
Recopilacion, Febrero, Ayora and other authori- 
ties cited on this point. 

The prescription of ten and twenty years, a- 
bove alluded to, takes place in relation to inheri- 
tances on a presumption that a partition has been 
made between co-heirs of full age, who possess 
and live separate during: those periods; but this 
presumption always yields to contrary proof, and, 
jn the present case, it appears to us to be abund- 
antly shewn that the property, of which-a parti- 
tion is now claimed, was never acted upon by 
any tribunal, either by way of partition amongst 
the heirs of the deceased or adjudication to any 

‘one en masse. The action of the plaintiffs is 
therefore not barred by prescription. But (as if 
opposition was never to cease) it is said that al- 
though their action is not barred by prescription, 
yet the right of one of them, Jeanne Bordier, is 
barred by a judgment rendered in a former suit— 
commenced and prosecuted on her behalf, at the 
instance of her guardian, to compel J. Gravier to 
account to her for her portion of the succession 
of B. Gravier, their common ancestor. This 
suit proceeded to a judgment against the defen- 
dant to account; and the purchaser of the bat- 
ture, being made a party, was enjoined from pay- 
ing over the price to the seller, and this circum- 
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stance is now insisted on as a confirmation of the 
sale and:a renunciation on the part of the minor to 
the thing sold, having elected to take the price 
in lieu thereof.. After the judgment to account 
and the sequestration of the price in the hands of 
the purchaser, the suit was discontinued by leave 
of the court in which it was brought, before any 
account was rendered by the defendant. We 
are of opinion that these proceedings, thus car. 
ried on by the guardian of the minor, do not 
affect her right of action in the present case, 
First—because nothing has been finally determin. 
ed in the former suit: and secondly—because 
her guardian had no right to choose for her be. 
tween the thing and its price, or to enter into a 
ny transaction or compromise about her estate, 
without judicial authority. 

Several exceptions were taken in the course 
of the trial in the district court, by the counsel 
for the plaintiff, to opinions of the judge relating 
to testimony offered to prove that the batture 
was not included in the inventory and appraise- 
ment. A witness, offered on the part of the de- 
fendants to prove that it was actually appraised, 
was rejected by the judge, and a bill of excep- 
tions filed in consequence of said question.— 
Without examining these bill of exceptions in 
detail, suffice it to observe that we believe the 
judge of the court below was correet in rejecting 
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oral testimony as to what was intended by the pote, 
written documents, contained in the. mortuaria Urn, 
of B. Gravier, which alone we have taken into amass & az 
consideration in deciding on these facts... Oral Livmreerox 
evidence was well received on the subject of ac- 
tual occupancy, but not in relation to title. 

On the best ¢xamination we have been able to 
give this case, we feel bound to declare it as our 
opinion that the judgment of the court below is 
erroneous, and must therefore be reversed, avoid- 
ed and annulled, which is hereby ordered. And 
proceeding here to give such judgment as ought 
there to have been given, it is further ordered, 
adjudged and decreed, that a partition of the 
land in dispute do take place, according to the 

rules and regulations of law in such cases made 

and provided ; reserving to the defendants, any 
right which they may have to be remunerated for 
expences laid out in reclaiming and improving 
said property. And itis further ordered and de- 
creed, that the cause be sent back to the district 
court, to cause a partition to be made as herein 
decreed, by allotting to each of the plaintiffs one 
fourth part value of said land, being three-fourths, 
and the remainder to the defendants. 




























On the day after the judgment was pronounc- 
ed. Duncan, for the defendants, read a petition, 
praying that the judgment might be declared null 
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Foren, 1819. and void, ‘on the ground of its having been pto. 
ww =nounced more than fifteen days after the close of 
Gmavie & 4% the argument. He relied on the fourth section 
ee of the act of 1813, ch. 47, which ‘provides that 
‘‘in no case shall they (the supreme court) de, 

lay more than fifteen days the pronouncing of 


their judgments.” 2 Martin’s Digest, 144, n. 7, 


Tue Court refused to receive the petition, 
stating that the judgment had not yet passed in 
rem judicatam and the case might be reheard, if 
good reasons were shewn, on the application of 
either party, under the general rule of March 
term, 1814, 3 Martin, 280. That it was doubt. 
ful, whether the recourse of nullity aginst final 
judgments of any court, as it prevailed, under 
the Spanish government, before the court render. 
ing the judgment, was still a part of the judiciary 
system of the state—that, admitting that it was, 
such a recourse was not allowed, in Spain, in re- 
gard to judgments of courts of dernier resort. 
Meeker’s assignees vs. Williamson & al. synilics, — 
4 Martin, 625, Williamson & al. vs, their credi- 
tors, 5 id. 618, Recopilacion, 4, 17, 4.—That if 
this recourse still existed, it was ta be sought in 
a distinct suit, the adverse party being served 
with a copy of the petition and cited. ‘That the 
court had often found it impossible to come to a 
determination, till after a fortnight from the close 
of the argument—that, in a particular case, in 
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the western district, Seville vs. Ch 
court, being composed of two judges only, the 
junior one having been of counsel in it, found it 
impossible to come to a determination without 
consulting authorities not within their reach at 
Opelousas, and the jdgment was accordingly 
postponed till the following year—that, in such 
cases, the court thought it their bounden duty to 
pronounce, as soon as possible, after they had 
formed an. opinion—that the opportunity was, 
however, always afforded to counsel who imagin- 
ed that their arguments might have been for- 
gotten, to be heard—an opportunity which, in 
this case, was offered, and of which the counsel 
thought it needless to avail themselves.* 





*The argument in court began on the Ist and was concluded on 
the 15th of December. The judges took no notes, being informed 
that each party would furnish a written argument, corftaining a note 
of all the authorities cited. The plaintiffs’ counsel, some time after 
delivered a printed argument to the judges and to the defendants’ 
counsel, who asked time to have an argument or answer prepared 
and printed. This was not completed till after the Christ- 
mas and New Yvar holidays, and the ar:ument as soon as received 
was communicated to the plaintiffs’ counsel, who returned it about 
the middle of January and the judgment of the court was pronounc- 
ed on the 3d of February, the court, composed of two judges only, 
not having been able to agree, till then. Mr. Livingston, on behalf 
of himself and his co-defendants, presented a petition to the Legisla- 
ture, then in session, complaining of the refusal of the supreme 

‘court to listen to the argument and authorities, by which they 
could have shewn that the judgment was void, or to receive their pe- 
petition,” and praying that some legislative provision might be made 
for the relief of ihe petitioners, &c. The House of Representatives 

rejected the petition. 


retien, the East’n District. 
February, 1819. 
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Gravier & at. 
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LiviINnesTo¥ 
& al. 
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East’n District. 
February, 1819. 
SS oe aA 


Lasatut & aL. 
vs. 
Roesrs & aL. 


The inferior 
court may fi 
the compensa- 
tion of the at- 
torney, & when 
it is not exorbi- 
tant, the su- 
preme court 
will not inter- 
fere. 





CASES IN' THE SUPREME COURT. 


LABATUT & AL. vs. ROGERS & AL. Ante 272, 
AppeEAt from the court of the first district. 


MatueEws, J. delivered the opinion of the 
court. Our attention has again been drawn to 
this case, an objection, made to the allowance to 
the attorney of the estate, not having been pro. 
nounced upon. This allowance was ascertained 
and fixed by the inferior court, upon the princi. 
ples recognised by this court, in the case of 
Morel, vs. Misotiere’s syndics, (3 Martin, 363) 
and as it does not appear to us exorbitant, we 
see no reason for our interference. 


It is therefore ordered, adjudged and decreed, 
that the judgment of the district court be affirm. 
ed with costs. 


Cuvillier for the plaintifis— Morse for the de- 
fendants. 








